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 The House alleges that among these lunches, the Marcottes took Justice of the Peace 

Charlie Kerner to lunch at the Beef Connection in 1997 and that, at the lunch, Judge Porteous 

explained the bond process to Kerner and told Kerner that “he could trust the Marcottes and that 

the Marcottes were good people.73  (HF 161.)  As an initial matter, there is nothing inherently 

wrong with Porteous explaining the bond process to a less experienced colleague or telling that 

individual that the Marcottes (whom Judge Porteous had entrusted with bonds for years as a state 

judge) could be trusted.  Up until that point, Judge Porteous had no reason to distrust the 

Marcottes, having never found them to provide him with faulty information regarding the 

criminal background of a specific arrestee.  Moreover, the House does not allege that Judge 
                                                 
73  The House wholly failed to establish the date of this lunch during the evidentiary 
proceedings.   
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Porteous urged Kerner to work with the Marcottes, described any type of quid pro quo 

relationship, or placed any pressure on Kerner to work with Marcottes.   

 The House then alleges that “Judge Porteous also attended a lunch with Justice of the 

Peace Kevin Centanni and Lori Marcotte.  The House does not allege that Judge Porteous made 

any comments regarding the bond process or the Marcottes and admits that “nothing resulted 

from that lunch.”  (HF 162.) 

 The House also alleges that Judge Porteous attended a lunch with Norman Stotts – an 

insurance company representative.  (HF 163.)  The House makes no allegations and adduced no 

evidence at trial regarding any statement made by Judge Porteous at the lunch or any action 

taken by him on behalf of the Marcottes.  Instead, the House appears to argue that Judge 

Porteous’s mere attendance at the lunch constituted an impeachable offense. 

 Finally, the House alleges that Judge Porteous attended a lunch in 2002 with newly 

elected judge Joan Benge and Judge Ronald Bodenheimer.  But the evidence produced during 

the evidentiary hearings showed that Judge Porteous did not attend the lunch, but, instead, 

showed up after the Marcottes and Judges Benge and Bodenheimer had finished eating.  (PF 

419-20.)  There is no evidence of Judge Porteous having any conversations with Judge Benge 

and Judge Bodenheimer regarding the Marcottes or the bail bonds system. 

 In Article II, therefore, Judge Porteous is being impeached because the House 

disapproves of his personal associations, a remarkably slippery slope for a new standard of 

impeachment.  Penalizing a judge for his choice of lunch companions is purely guilt by 

association, a small step away, on a very slippery slope, from penalizing him for belonging to an 

unpopular political party, an unpopular religion or even an unpopular ethnic or cultural group.    
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 Such a standard, potentially, would have subjected some of the leading jurists of the last 

two centuries to impeachment.  For example, Justice Anton Scalia was criticized for accepting 

hunting trips with former Vice President Dick Cheney before ruling on a case in which Cheney’s 

office was a party.  See Gina Holland, Justice Scalia: No Apologies for Hunting Trip With 

Cheney, WASH. POST (Feb. 11, 2004) (quoting Justice Scalia as stating “It's acceptable practice 

to socialize with executive branch officials when there are not personal claims against them.  

That's all I'm going to say for now. Quack, quack.”).  Likewise, Justice Felix Frankfurter and 

some of his colleagues were accused of ex parte communications and other conflicts in leading 

cases. See generally Jonathan Turley, Tribunals and Tribulations: The Antithetical Elements of 

the Military Justice System in a Madisonian Democracy, 70 GEO. WASH. L. REV. 649, 737 

(2002); see also David J. Danelski, The Saboteurs' Case, 1 JOURNAL OF SUP. COURT HIST. 61, 69 

(1996).  As Professor Stempel has summarized, the use of the power and prestige of one’s office 

and the showing of favoritism, along with breaches of intra-bench confidentiality, have been 

deployed routinely by the most respected judges in American history:  

• Justice William Johnson, President Jefferson’s first appointment to the Court, regularly 
engaged in lengthy correspondence with Jefferson in which Jefferson sought to influence 
the internal functioning of the Court.  In many of these letters, Jefferson sought to 
convince Johnson to work to return the Court to the earlier practice of seriatim opinions 
rather than the single majority opinion pioneered by Jefferson’s arch-rival, Chief Justice 
John Marshall.…   

 
• Justice Samuel Chase, appointed by President Washington in 1796, began his political 

career as a Republican but converted to the Federalist cause with such enthusiasm that 
while on the Court he actively and publicly campaigned for the presidency of John 
Adams.  This and some celebrated episodes of intemperance on the bench sufficiently 
angered Congress that Chase was impeached and tried, but acquitted.… 

 
• Justice Joseph Bradley, who served on the Court from 1870 until 1892, was… criticized 

for hearing a petition for appointment of a receiver brought by an old friend acting as 
counsel for the petitioner. His choice of receiver was also criticized by some who alleged 
misfeasance in the sale of the debtor’s properties.… 
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• Justice Willis Van Devanter, a 1910 Taft appointee, delivered two opinions in cases 
involving former client the Union Pacific Railroad. Harding appointee Pierce Butler also 
delivered court opinions involving his former railroad client, the Great Northern 
Railroad.…  

 
• A perhaps even more suspect extracurricular activity of Justice Frankfurter recently 

attained considerable attention when his protégé and former law clerk Philip Elman 
revealed in an interview that he and Justice Frankfurter had numerous conversations 
regarding internal court discussions. Justice Frankfurter was, in essence, informing 
Elman, then an Assistant Solicitor General for civil rights cases, of the positions of the 
Justices regarding segregation, and advising Elman as to how best involve the 
Government in the litigation chapter of the civil rights movement of the 1940s and 
1950s.…  

 
• Justice Abe Fortas’s close ‘kitchen cabinet’ relationship with President Lyndon Johnson 

demonstrated that the problem of the advisor-Justice did not end with Justices Brandeis 
and Frankfurter.  The weight of authority suggests that Justice Fortas was frequently 
advising the President on matters ranging from Vietnam War strategy to re-election 
planning. This seemingly was widely known in Washington and tolerated until Justice 
Fortas’s financial dealings brought him under an unfavorable spotlight.  
 

See Jeffrey W. Stempel, Rehnquist, Recusal, and Reform, 53 BROOKLYN L. REV. 589, 622-24 

(1987) (internal citations omitted). 

 Here, the House is seeking to convict Judge Porteous for types of conduct that Congress 

has not previously treated as impeachable offenses.  See Hastings v. Judicial Conference of the 

U.S., 593 F. Supp. 1371, 1382 (D.D.C. 1984) (“Congress therefore did not intend to authorize 

investigation and formal proceedings against a judge for one or two isolated instances of possibly 

unethical or inappropriate official conduct unless such conduct, by itself, could amount to an 

impeachable offense.”). To seek impeachment and conviction here is to return to the prior 

English standard that allowed impeachment for ill-defined “divers deceits.”74  See Leon R. 

Yankwich, Impeachment of Civil Officers Under the Federal Constitution, 26 GEO. L.J. 849, 853 

(1938); see also Jonathan Turley, Senate Trials and Factional Disputes: Impeachment as a 
                                                 
74  “Diver deceits” appeared to refer to an alleged pattern of untrue or misleading statements 
or actions.  Leon R. Yankwich, Impeachment of Civil Officers Under the Federal Constitution, 
26 GEO. L.J. 849, 853 (1938). 
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Madisonian Device, 49 DUKE L.J. 1, 11 (1999).  The guarantee of life tenure and judicial 

independence mean little if lunching with unpopular companions can lead to impeachment. 

2. Cocktail Reception with Bodenheimer 

 The House also alleges that Judge Porteous abused the power and prestige of his office 

by telling then newly elected state court judge Ronald Bodenheimer, at a cocktail party, that the 

Marcottes could be trusted in regards to their provision of information regarding bonds.  (HF 

165.)  Louis Marcotte testified that he had no direct knowledge of the conversation between 

Judge Porteous and Bodenheimer.75  (PF 563.)   

 Bodenheimer, who was of course a percipient witness to his own conversation, testified 

that Judge Porteous told him “I’ve dealt with [Marcotte] in the past, he’s not going to lie to you 

about bond information.”  (PF 564.)  When asked about his subsequent experience with the 

Marcottes, Bodenheimer testified that “it was true – whatever [Marcotte] told me about a 

particular defendant, and I would check, I believe I would say I would check every time.  The 

information he gave me, I would call the jail and verify it, and I never, ever caught him in a lie.”  

(PF 568.)  Bodenheimer also testified that he did not feel that Judge Porteous ever used his 

position as a federal judge to pressure Bodenheimer to work with the Marcottes or issue any 

bonds.  (PF 565.)  Moreover, Bodenheimer stated that Judge Porteous never told him what to do 

in relation to the Marcottes.  (PF 566.)76  Notably, despite their reliance on Bodenheimer and 

                                                 
75  The House also attempts to draw comparisons between Judge Porteous and Bodenheimer, 
in an effort to convince the Senate that because Bodenheimer ultimately pled guilty and served 
jail time, the Senate should similarly convict Judge Porteous.  As noted by Senator McCaskill 
during the evidentiary hearings, Bodenheimer’s indictment involved far more than allegations of 
Bodenheimer taking things of value from the Marcottes.  (PF 569.)  It also involved 
Bodenheimer pleading guilty to a conspiracy to plant drugs on an individual.  (PF 569.)   
76  The House appears to have abandoned a claim that Judge Porteous improperly told 
Bodenheimer, upon his election, that he would never have to buy lunch again.  (See House 
Proposed Findings of Facts, which do not reference the statement.)  There is good reason for this 
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calling him to Washington to testify at the hearing, the House Managers dropped him from their 

witness list.  Had Bodenheimer not been called by the defense, these false representations 

concerning his prior testimony would have been left uncontradicted. 

 The House claims that, as a result of Judge Porteous’s comments about the Marcottes, 

Bodenheimer began to do bonds with the Marcottes.  (HF 165.)  This assertion is directly 

contradicted by Bodenheimer’s testimony.  Bodenheimer stated that the pressure he felt 

regarding bonds stemmed from the “federal court decree that said if you didn’t do bonds, they 

were going to release them with no bonds.”  (PF 570.)  Bodenheimer stated that as a result of the 

jail overcrowding and the fact that the Marcottes were “doing the lion’s share of the bonds, you 

did have to deal with [the Marcottes].”  (PF 570.)  Bodenheimer added “But I didn’t feel pressure 

from what I was told by Judge Porteous, no.”  (PF 570.)   

 Article II should be dismissed because it is based on pre-federal conduct.  It also should 

be dismissed because the evidence presented by the House does not come close to supporting 

any allegation of wrongdoing by Judge Porteous before or after he became a federal judge.  

Article II rests on innuendo and guilt by association.  The Framers did not authorize 

impeachment for socializing with companions whom some Members of Congress find 

distasteful.  The Senate should decisively reject this profoundly deficient Article and the 

dangerous precedent it seeks to create. 

                                                                                                                                                             
abandonment.  Bodenheimer explicitly stated that he “thought it was a funny statement” and 
viewed it as a quip or joke, made in front of several people, that individuals laughed, and that 
Bodenheimer did not believe it to be serious advice or a serious statement.  (PF 567.) 
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IV. Article III 

 While it is the one Article of Impeachment that involves no pre-federal conduct, Article 

III is also the only Article that deals exclusively with Judge Porteous’s actions as a private 

citizen, not his official actions as a judge.  Article III is unprecedented in the history of U.S. 

impeachment proceedings.  The Senate should reject this attempt to expand the scope of 

impeachable offenses to include purely private conduct. 

 There is no evidence that Judge Porteous and his wife did anything intentionally to harm 

their creditors in the personal bankruptcy case that they filed in 2001.  Quite the contrary: it is 

undisputed that he and his wife completed all of their Chapter 13 plan repayments (totaling over 

$57,000) and received a discharge of their debts.  The Chapter 13 bankruptcy trustee who 

administered the Porteouses’ bankruptcy case was specifically advised by the DOJ and FBI of all 

of the mistakes relied upon by the House in Article III and yet decided to take no action.  With 

regard to the reporting of Judge Porteous’s income, the only mistake that could have materially 

effected the payouts to creditors, the Chapter 13 trustee specifically advised the FBI that he was 

not going to take any action to address that issue because, in his expert opinion, doing so would 

not have “substantially increase[d] the percentage paid to unsecured creditors.”  (Porteous Ex. 

1108 (Beaulieu Letter to FBI).)   

 The alleged misconduct in Article III consists of mistakes, errors, and omissions that 

deceived no one and harmed no one.  There is no evidence that this alleged misconduct was 

anything other than honest mistakes, many of which are commonplace in personal bankruptcy 

cases.  Moreover, the evidence presented at trial establishes that these mistakes were the result of 

erroneous legal advice provided by, and miscommunication with, Judge Porteous’s bankruptcy 

counsel, Claude Lightfoot.  After exhaustively investigating Judge Porteous’s and his wife’s 

conduct in the bankruptcy, the Justice Department declined to bring any charges against either of 
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them, citing: (1) its “concerns about the materiality of some of Judge Porteous’s provably false 

statements”; (2) “the special difficulties of proving mens rea and intent to deceive beyond a 

reasonable doubt in a case of this nature”; and (3) “the need to provide consistency in charging 

decisions concerning bankruptcy and criminal contempt matters.”  (House Ex. 4 (DOJ 

Declination Letter, at 1;  emphasis added.)   

 The Senate should acquit Judge Porteous on Article III.77 

A. Article III Allegations:  Mistakes, Errors, and Omissions 

 Article III alleges that Judge Porteous should be impeached and removed from office – 

something which has happened in the history of our country only seven times – on the basis of 

minor mistakes, errors, and omissions in connection with his and his wife’s personal bankruptcy 

case.  Specifically, the House alleges only that Judge Porteous: 

1. Used a false name and a post office box address to conceal – for less than two 
weeks – his identity as the debtor in his bankruptcy case; 

2. Concealed certain small assets; 

3. Concealed two small allegedly preferential payments to creditors; 

4. Concealed gambling losses; and 

5. Incurred new debts while his bankruptcy case was pending in violation of a 
bankruptcy court order. 

(PF 597-97; 111 Cong. Rec. S1645 (Mar. 17, 2010).) 

 Equally important to what the House has alleged is what the House has not alleged.  The 

House does not allege that Judge Porteous abused or in any other way misused his official power 

and authority as a federal judge.  (PF 601.)  Article III also does not allege any misconduct or 

improprieties in connection with financial disclosure forms that Judge Porteous completed while 
                                                 
77  Judge Porteous hereby incorporates by reference the arguments set out in his Motion to 
Dismiss Article III (filed on July 21, 2010), as well as his Proposed Findings of Fact no. 597 
through 811 (filed October 1, 2010). 
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a federal judge.78  (PF 600.)  Instead, the House seeks to remove Judge Porteous solely on the 

basis of his conduct as a private citizen attempting to navigate the indisputably complex federal 

bankruptcy process. 

B. Errors and Omissions Are Exceedingly Common in Bankruptcy 

 At the outset, it is critical that the Senate have something of which the House was 

deprived entirely:  context.  Contrary to the implication of the House’s charges, errors in 

bankruptcy cases are exceedingly common.  Indeed, consumer bankruptcy petitions are rarely, 

and possibly never, perfect.  (PF 798-801.)  As a result, the bankruptcy system has well- 

developed mechanisms to deal with such issues.  Those mechanisms – not the constitutional 

impeachment process – are the appropriate avenue in which to address the allegations raised by 

the House in Article III.79 

 Throughout this entire case, the House has adopted an overly simplistic (and self-serving) 

view of the process involved in filling out bankruptcy schedules and seeking bankruptcy 

protection.  At trial, however, Henry Hildebrand – a leading expert in consumer bankruptcy and 

a standing Chapter 13 trustee80 – testified about the complexities of the bankruptcy process and 

the great difficulties that debtors have in accurately completing bankruptcy schedules and forms.  

                                                 
78 Despite this undeniable fact, the House Managers have attempted improperly to expand 
the scope of Article III by presenting and relying upon purported evidence of misconduct or 
impropriety in connection with Judge Porteous’s financial disclosure forms.  (See HF 190-94.)  
This effort to insert new allegations against Judge Porteous that the House of Representatives did 
not adopt is both improper and offensive to the Constitution, and should be rejected forcefully by 
the Senate. 
79 At trial, bankruptcy experts Henry Hildebrand and former Bankruptcy Judge Ronald 
Barliant testified that, in their expert opinions, the most appropriate sanction for uncorrected 
bankruptcy errors of the sort present in this case would be dismissal of the debtor’s bankruptcy 
case, not contempt sanctions or criminal prosecution.  (PF 644-45, 771-73, 811.) 
80 See Senate Vol. V at 1847:18 – 1848:10 (Chairman McCaskill stating that Henry 
Hildebrand “will be accepted for the purpose of giving expert testimony in the area of Chapter 13 
bankruptcy cases.”). 
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(PF 612, 688, 702, 797-98, 801-06.)  He stated that, due to the complexity of those forms, as well 

as the severe economic stress that they are under, debtors “often do not complete the bankruptcy 

petition accurately.”  (PF 797-98, 801; Senate Vol. V at 1852:17 – 1863:8 (Hildebrand).) 

 Bankruptcy judges throughout the country also have long recognized that bankruptcy 

schedules prepared and filed by or on behalf of consumer debtors are rife with problems.81   This 

was the subject of significant testimony at trial by Professor Rafael Pardo, an expert in 

bankruptcy law.82  (PF 799, 805-06.)  Additionally, bankruptcy commentators have expressly 

recognized that completed bankruptcy forms often contain errors.83  (PF 799, 806; Porteous Ex. 

1068 (Porter study), 1070 (Rhodes study).)  In fact, shortly before Judge Porteous and his wife 

filed their bankruptcy case, the Honorable Steven W. Rhodes, U.S. Bankruptcy Judge for the 

Eastern District of Michigan, undertook a review of the bankruptcy schedules filed in 200 

randomly selected consumer cases pending in his court.  Judge Rhodes’s analysis revealed errors 

in 99% (198 of 200) of the schedules reviewed.84  See Steven W. Rhodes, An Empirical Study of 

Consumer Bankruptcy Papers, 73 Am. Bankr. L.J. 653, 678 (1999).  (PF 799.) 

 What all these bankruptcy judges, scholars, and experts have recognized is that preparing 

bankruptcy schedules is an inherently difficult process, where even experts in the field routinely 
                                                 
81 See In re Attanasio, 218 B.R. 180, 229 (Bankr. N.D. Ala. 1988); In re Bruzzese, 214 B.R. 
444, 450 (Bankr. E.D.N.Y. 1997).  
82 See Senate Vol. IV at 1409:17-22 (Chairman McCaskill stating that Professor Pardo “will 
be considered an expert by the panel” in matters of bankruptcy law). 
83 See, e.g., Teresa A. Sullivan, Elizabeth Westbrook & Jay Lawrence Westbrook, The Use 
of Empirical Data in Formulating Bankruptcy Policy, 50 Law & Contemp. Probs. 195, 229 
(1987). 
84  One point noted by Judge Rhodes is particularly relevant to the disclosure issues in this 
case.  Neither the Federal Rules of Bankruptcy Procedure nor the Official Bankruptcy Forms 
require that a debtor’s schedules of assets and liabilities be dated on or as of any particular date.  
Id. at 675.  The House’s assertion in its proposed findings of fact that Judge Porteous was 
required to file schedules that stated his financial situation precisely as of the date his bankruptcy 
petition was filed simply is not accurate.  (See HF 238.) 
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make mistakes.  (PF 611-12, 798, 805.)  Hildebrand testified that, in his expert opinion, based on 

28 years of experience as a trustee, there are errors in virtually every Chapter 13 case; indeed, he 

has never seen a perfect Chapter 13 bankruptcy filing.  (PF 797-98, 801-04.)  These comments 

were echoed by Professor Pardo, who also noted that creditors (like debtors) frequently make 

errors.  (PF 805-06.)   

 Despite this uncontradicted evidence, the House has attempted to present the preparation 

of bankruptcy schedules by Judge Porteous and his late wife as a black-and-white exercise 

(instead of the complex field of grey that it is in reality), in which any error constitutes evidence 

of deceit and fraud.  The House takes this view even though the evidence clearly establishes that 

Judge Porteous heavily relied upon his bankruptcy counsel, a fact which Lightfoot corroborated 

at trial, and that his bankruptcy counsel made several critical mistakes in connection with the 

Porteouses’ bankruptcy case.  (PF 609-12, 615-17, 628, 632, 634-36, 649-53.) 

 When one considers the complexity of the bankruptcy schedules and the stress that 

debtors are under as they prepare such schedules, it is easy to understand why errors occur, even 

when debtors are represented by counsel.  It is equally easy to understand, therefore, why 

bankruptcy courts and federal prosecutors regularly decline to jump to the conclusion pushed by 

the House – that all bankruptcy errors evidence fraud and ill intent – and seldom recommend or 

pursue criminal charges as a result of bankruptcy errors.  Were this not the case, and if 

bankruptcy courts and federal prosecutors adopted the view urged by the House in this case, 

virtually every consumer bankruptcy filing could be followed shortly thereafter by a criminal 

prosecution.  Bankruptcy is not an all-or-nothing system.  (PF 807-810.) 
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C. Judge Porteous’s Bankruptcy Should Not be Subject to Harsher Scrutiny 
Simply Because He Is a Federal District Court Judge 

 The House contends that Judge Porteous’s bankruptcy filing should be subjected to 

harsher scrutiny because he is a federal district court judge.  The uncontradicted evidence, 

however, is that Judge Porteous had no particular expertise in bankruptcy law or in the 

complexities of bankruptcy practice.  As Professor Pardo testified at trial, most federal district 

court judges have little experience, knowledge, or expertise concerning bankruptcy issues.  (PF 

615.)  This is true even though district court judges occasionally hear appeals of bankruptcy 

issues.  (PF 615; Porteous Ex. 1067 (Pardo Vanderbilt Law Review article analyzing the 

disparate quality of appellate review of bankruptcy issues conducted by district court judges 

versus bankruptcy appellate panels composed of bankruptcy judges).)  Indeed, Judge Porteous 

retained experienced bankruptcy counsel to represent him precisely because he did not have such 

expertise.  It could not be clearer that Judge Porteous and his late wife entered bankruptcy as 

ordinary private citizens, seeking the same relief sought by millions of other Americans from all 

walks of life. 

D. None of the Article III Allegations Warrants Removal 

1. The Porteouses’ Bankruptcy 

 Judge Porteous and his late wife Carmella, exercising their rights as private citizens,85 

sought bankruptcy protection in 2001 as a result of an untenable financial situation stemming 

from years of poor financial planning, record-keeping, and discipline.  As happens with so many 

Americans, the couple’s expenses, including those associated with raising and educating their 

four children, simply outstripped Judge Porteous’s income.  This situation was exacerbated by 

                                                 
85 See Commentary to Canon 4(D) (previously 5(C)) of the Code of Conduct for United 
States Judges, explaining that “[a] judge has the rights of an ordinary citizen with respect to 
financial affairs ….” 
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Judge Porteous’s (and his late wife’s) penchant for gambling in Louisiana and other places in the 

country where gambling is legal.  Ultimately, after obtaining legal counsel and trying 

unsuccessfully to reorganize their debt and finances informally, Judge and Mrs. Porteous sought 

shelter in the bankruptcy process.  (PF 605, 607, 623-28, 658.)  In so doing, Judge Porteous 

joined the nearly 1.5 million American debtors who in 2001 sought such protection, and an 

opportunity for a fresh start.  (PF 659.) 

 The complete history of Judge Porteous’s personal bankruptcy case is set forth in his 

Motion to Dismiss Article III, as well as his Proposed Findings of Fact (PF 597-811), both of 

which are incorporated herein by reference.  That history will not be repeated here.   

2. Very Brief Use of a Pseudonym 

 Judge Porteous and his wife did not intend to deceive, and in fact never deceived, their 

creditors by using the name “Ortous” on their original bankruptcy filing.  The evidence is clear.  

Within twelve days of filing their original bankruptcy petition, the Porteouses filed an amended 

petition listing their full and correct names and residential address.  Even though the brief use of 

a pseudonym was specifically disclosed to the Chapter 13 trustee, the trustee never sought to 

impose any bankruptcy sanction on the Porteouses.  The Department of Justice, moreover, 

specifically concluded that criminal prosecution was not appropriate given the lack of evidence 

of either materiality or intent. 

 The law is clear that bankruptcy fraud requires fraudulent intent.  (PF 647; 18 U.S.C. §§ 

152, 157.)  The evidence shows clearly that Judge Porteous and his wife never had any 

fraudulent or ill intent: 

1. Judge Porteous and his wife relied extensively on his bankruptcy counsel (Claude 
Lightfoot) to advise them with regard to bankruptcy law and to prepare their 
bankruptcy petition and associated papers.  (PF 609-12, 617, 632.) 
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2. Lightfoot, not Judge Porteous, suggested the use of a pseudonym on the original 
bankruptcy petition and advised Judge Porteous and his wife that this was 
permissible.  (PF 634-40.) 

3. Lightfoot timed the filing of other papers in the Chapter 13 case specifically so 
that no notices would be sent to creditors until after an amended petition with 
accurate information was filed.  (PF 640, 673-75.) 

4. Every witness with knowledge testified that the Porteouses’ intent was to correct 
their original bankruptcy petition shortly after its filing.  (PF 638-41, 673-75.) 

5. Expert witness testimony established that an incorrect bankruptcy petition is not 
grounds for denial of discharge or referral for criminal prosecution.  (PF 644-
646.) 

6. Judge Porteous and his wife, through their counsel, filed an amended bankruptcy 
petition correcting the pseudonym less than two weeks after the filing of the 
original petition, and the very next day after that pseudonym appeared in the 
Times-Picayune newspaper.  (PF 663-64.) 

7. Lightfoot informed the Chapter 13 Trustee of the name correction, thereby 
disproving any attempt to keep this fact a secret.  (PF 641.) 

8. No creditor ever received any official bankruptcy filing listing anything other than 
Judge Porteous’s correct name.  (PF 670-71.) 

 Prior to filing for bankruptcy protection, Judge Porteous opened – on Lightfoot’s advice – 

a post office box for himself and his wife.  (PF 649-652.)  Lightfoot then used this new post 

office box address and the information previously provided to him to put together the 

Porteouses’ bankruptcy petition, schedules, and statement of financial affairs.  (PF 618-20, 632-

33, 652, 657.)  In preparing those documents, it is undisputed that Lightfoot proposed the use of 

the “Ortous” pseudonym on the petition.  (PF 634-637; see also HF 230.)  He did this solely out 

of compassion for the Porteouses, as an attempt to spare them the public embarrassment and 

notoriety that they, as public figures, would uniquely be subjected to as a result of filing for 

bankruptcy protection.  (PF 630-31, 637.)  Judge Porteous and his wife relied on their attorney’s 

advice that such action was permissible and justifiable, so long as it was corrected before 

creditors received inaccurate information.  (PF 609-10, 617, 640.)  True to this intent, less than 
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two weeks after filing their original bankruptcy petition, the Porteouses filed an amended petition 

correcting their names and listing their residential address.  (PF 664-667.)   As a result, all 

notices provided to creditors accurately named the Porteouses as the debtors.  (PF 668-671, 673-

76.)  The Porteouses’ creditors were never provided with inaccurate information regarding Judge 

Porteous and his late wife’s names.  (PF 669-71, 673-76.) 

  Lightfoot advised Judge Porteous that there was nothing wrong with filing a petition 

under a fictitious name, so long as the error was corrected in time to ensure that creditors 

received proper notice of the bankruptcy filing.  (PF 640.)  Judge Porteous never intended to 

deceive his creditors. 86  (PF 638-40, 646, 654.)  Instead, he simply, and in hindsight foolishly 

and ineffectually, sought to minimize the media attention and embarrassment to his family that 

would result from the bankruptcy filing.  (PF 637.)  The case authority in the Fifth Circuit is 

clear:  a debtor is entitled to rely on the advice of his counsel, and a conviction for false oath 

cannot be founded on a debtor’s following the advice of counsel.  Hibernia Nat'l Bank v. Perez, 

124 B.R. 704 (E.D. La. 1991), aff'd, 954 F.2d 1026 (5th Cir. 1992).  (See also PF 648.) 

 Moreover, the Chapter 13 bankruptcy trustee overseeing the Porteouses’ bankruptcy case 

(Mr. S.J. Beaulieu) was specifically informed of the Porteouses’ use of incorrect names on their 

initial petition and elected not to take any action.  (PF 641-42, 779-81, 783.)  In January 2004, 

while the Porteouses’ bankruptcy case was pending and prior to their receipt of a discharge, DOJ 

                                                 
86  Indeed, in a signed memorandum to the Fifth Circuit Special Investigatory Committee, 
Judge Porteous specifically stated: 

The incorrect names in the original [bankruptcy] filing were not done to defraud 
any creditor, but rather to avoid the embarrassment of news articles.  The articles 
were printed anyway.  No creditor was defrauded by the original petition, indeed 
no creditor even received the incorrect filing.  ...  Also the names were corrected 
within two weeks of the original filing. 

(House Ex. 6(c) (Porteous Memorandum dated December 5, 2007, at 5; emphasis added).) 
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lawyers and FBI agents met with Beaulieu concerning the Porteouses’ bankruptcy filing.  (PF 

780.)  Despite meeting with the DOJ and FBI for several hours and being alerted to issues 

concerning the Porteouses’ bankruptcy filing, Beaulieu testified that he did not take any action 

with regard to the Porteouses’ temporary use of incorrect names.  (PF 780-81, 783, 785; Porteous 

Ex. 1108 (Beaulieu Letter to FBI).) 

 Inaccuracies in debtors’ names are not that common, but neither are they unprecedented.  

Henry Hildebrand, the standing Chapter 13 Trustee in Nashville, and an acknowledged expert 

concerning Chapter 13 bankruptcy cases, testified that he sees several petitions per year with 

inaccurate names, and his response is to request that the debtors’ cases be dismissed unless the 

errors are corrected.  (PF 802.)  Beaulieu similarly testified that he has seen a small number of 

cases filed with incorrect names.  (PF 642.)  Indeed, even the House’s expert witness on 

bankruptcy issues, Judge Duncan Keir, has experience with a debtor filing a bankruptcy petition 

under an incorrect name.  In the case of In re Connecticut Pizza, Inc., 193 B.R. 217 (Bankr. D. 

Md. 1996) (Judge Keir presiding), the debtor filed its bankruptcy petition with both an incorrect 

name and the wrong state of incorporation.  Id. at 223 n.5  When that information was ultimately 

corrected, it was clear that venue was proper in the District of Columbia but not in Maryland.  Id.  

Nevertheless, Judge Keir retained the case in the interest of judicial efficiency.  Id.  Neither the 

opinion nor the docket of the case reflects that Judge Keir ever sanctioned the debtor in any way 

for its errors.  

3. Inadvertent Omissions of a Few, Small Assets 

 The Porteouses’ bankruptcy petition and associated schedules disclosed assets totaling 

more than $263,000, and included all of their significant assets, including their home, financial 

accounts, and personal property.  (PF 667; Porteous Ex. 1100(d) (Chapter 13 Schedules).)  The 

only assets that the House contends Judge Porteous failed to disclose are: (1) a tax refund of 
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$4,143.72; (2) approximately $2,100 in a Bank One checking account; and (3) a balance of 

$283.42 in a Fidelity Homestead money market account.  (PF 598.)  The House presented no 

evidence to show that these omissions were anything but inadvertent, innocent, and immaterial.  

Given the ubiquitous errors found in Chapter 13 petitions – an uncontroverted fact in this case – 

the Senate must give special consideration to the concept of materiality (as the Justice 

Department did) in evaluating the Porteouses’ omissions of certain, small assets.   

 In the particular context of a Chapter 13 case, materiality has two important components:  

first, the general magnitude of the asset involved, and second, the fact that a Chapter 13 debtor is 

specifically entitled to retain his or her assets and need devote only future income to the 

repayment of creditors.  (PF 692-93, 704-06.)  Thus, even if Judge Porteous and his wife had 

disclosed the assets discussed here in their schedules, there would have been absolutely no 

difference in the course of their Chapter 13 case or the recoveries of their creditors.  (PF 704-06.)  

 Tax refund 

 Judge Porteous and his wife signed their tax return on March 23, 2001.  (Stipulation 201.)  

They claimed a refund, but that refund had not been received on the date that he and his late wife 

filed their original bankruptcy petition.  (Stipulation 204, 222.)  Indeed, the Internal Revenue 

Service had not yet processed or approved the return at the time of their bankruptcy filing.  Judge 

Porteous received his tax refund on April 13, 2001, several weeks after filing for bankruptcy and 

more than two months prior to confirmation of their proposed Chapter 13 plan on June 28, 2001.  

(Stipulation 204, 222, 278-79.)  Judge Porteous and his wife relied – mistakenly – on their 

counsel in not disclosing the pending refund.87  (PF 701.)  There is no evidence to support a 

                                                 
87 In his signed memorandum to the Fifth Circuit Special Investigatory Committee, Judge 
Porteous reiterated “[his] position that [he] told Mr. Lightfoot about [the year 2000 tax refund] 
and [Mr. Lightfoot] said to place it in [Judge Porteous’s] account, but if requested by the 
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finding of fraudulent intent for a failure to disclose this refund, which the Porteouses would have 

had the right to retain even if it had been disclosed.  (PF 700, 704-06.)  Since Judge Porteous and 

his wife would been entitled to keep their refund in any event,88 its nondisclosure, while 

unfortunate, was immaterial. 

 Account balances 

 Judge Porteous advised his bankruptcy counsel that his Bank One checking account 

balance was approximately $100, and that figure was used in his and his wife’s schedule of 

assets.  (PF 691; Porteous Ex. 1100(d) (Chapter 13 Schedules).)  The record does not reflect 

when this conversation took place or whether their lawyer asked Judge Porteous or his wife for 

the net (checkbook) balance or advised them to ignore issued but uncleared checks.  On the date 

of the bankruptcy filing, the collected balance of the Bank One account was approximately 

$2,200, resulting in an under-disclosure of about $2,100.  Even assuming all other facts and 

circumstances favorable to the House’s position, however, the understatement of this bank 

balance by $2,100 simply is of no consequence, for it is undisputed that, as debtors in Chapter 

13, Judge Porteous and his wife were permitted to retain the cash in their bank accounts.  (PF 

692-93.) 

 The Porteouses’ bankruptcy schedules also inadvertently omitted their Fidelity 

Homestead money market account.  That omission appears to have been the result of a 

miscommunication between Judge Porteous and his counsel.  Judge Porteous denies,89 and there 

                                                                                                                                                             
bankruptcy trustee, [Judge Porteous] would have to surrender it.”  (House Ex. 6(c) (Porteous 
Memorandum, at 6).) 
88 The tax refund represented the proceeds of Judge Porteous’s labor during 2000, a pre-
bankruptcy period, which, as an asset of his bankruptcy estate, he was entitled to keep (and 
which could not be recovered by creditors in Chapter 13). 
89 In his signed memorandum to the Fifth Circuit Special Investigatory Committee, Judge 
Porteous stated that not disclosing the “Fidelity [account] was an oversight of an account 
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is no evidence to the contrary, that this account was intentionally omitted from the bankruptcy 

filing.  (PF 696-97.)  Moreover, while the account should have been included, its omission was 

plainly immaterial.  In fact, on March 28, 2001, the day that the Porteouses filed their bankruptcy 

petition, the Fidelity Homestead money market account had a total balance of $283.42, all of 

which Judge Porteous was permitted to retain in any event.  (PF 692-93, 695; Stipulation 230.)90 

 Indeed, the immateriality of each of these inadvertently omitted small assets is confirmed 

by the so-called “Best Interests of Creditors” Test.  That test, a requirement for Chapter 13 

repayment plans, requires that a debtor repay his creditors at least as much money through his 

Chapter 13 plan as those creditors would have received in a Chapter 7 liquidation.  (PF 748-51.)  

It is undisputed that the Porteouses’ repayment plan satisfied this test – their creditors received 

far more through the Chapter 13 repayment plan than they would have in a Chapter 7 liquidation.  

It is also undisputed, moreover, that the Porteouses’ creditors received more through his Chapter 

13 bankruptcy case than they would have in a liquidation even if the inadvertently omitted assets 

discussed above had been disclosed, as the following chart illustrates: 

                                                                                                                                                             
containing $283.42.  This was not intentionally omitted with the intend to defraud any creditor 
and did [not] alter the percentage payback.”  (House Ex. 6(c) (Porteous Memorandum, at 6).) 
90  Through the testimony of Special Agent Horner and related demonstrative charts, the 
House has attempted to make Judge Porteous’s failure to disclose the Fidelity Homestead 
account into something meaningful by insinuating that the omission facilitated his continued 
gambling post-bankruptcy.  (See HF 253.)  Evidence introduced by Judge Porteous, however, 
unequivocally refuted this claim by the House.  A debtor in bankruptcy may use whatever bank 
accounts he or she chooses, including new accounts opened post-bankruptcy that are never 
disclosed to anyone.  (PF 698.)  To the extent that the Senate believes that Judge Porteous is 
subject to criticism for failing to identify the Fidelity account in their schedules, that criticism 
must stand on its own merits; it has nothing to do, factually or legally, with Judge Porteous’s 
(now reformed) gambling habits. 
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 Given their small size, and the absolute lack of any evidence of ill intent, the inadvertent 

omission of these few small assets cannot serve as a basis for removing from office a federal 

judge. 

4. Unintentional Inaccuracies in Projected Income 

 Chapter 13 of the Bankruptcy Code focuses on a debtor’s future income rather than his or 

her existing assets.  (PF 692.)  Inaccuracies in income, unlike inaccuracies in assets, thus have 

the potential to affect creditor recoveries.  In this case, however, the Chapter 13 trustee – the 

party responsible for supervising Judge Porteous’s Chapter 13 case, and a party with every 

incentive to maximize recoveries for creditors (since his fee is calculated as a percentage of the 

monies recovered) – reviewed the situation with full knowledge of the facts and declined to 
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pursue further action because of the minimal amount involved.  (PF 681, 685-86, 780-83, 785; 

Porteous Ex. 1108 (Beaulieu Letter to FBI, at 1).) 

 Their bankruptcy counsel, Mr. Lightfoot, prepared the Porteouses’ bankruptcy schedules.  

(PF 632-33.)  In disclosing the Porteouses’ income, Lightfoot inadvertently used a stale paystub 

for Judge Porteous.91  (PF 618, 633, 678.)  That paystub was attached to the Porteouses’ 

bankruptcy filing, and thus open and obvious to the bankruptcy judge, the Chapter 13 trustee, all 

creditors, and anyone else who cared to look.  (PF 679-80; Porteous Ex. 1100(d) (Chapter 13 

Schedules, at 19.)  Using this stale paystub was an innocent mistake by counsel.  (PF 678, 682-

83, 688-89.)  It does not evidence an intent by Judge Porteous to deceive or injure his creditors.92  

In fact, the only likely repercussion from such an error would be for the Porteouses’ Chapter 13 

repayment plan to be amended to add additional payments, or, at worst, for their discharge to be 

denied.  (PF 784, 811.)  This was the uncontradicted testimony of experts Hildebrand and former 

Judge Barliant.  (PF 804, 811.)  As it happened, however, the DOJ and FBI brought this issue to 

the Chapter 13 trustee’s attention in early 2004, before the Porteouses received a discharge in 

their bankruptcy case, and the trustee elected not to take any action with regard to the 

understated income.  (PF 780-84; Porteous Ex. 1108 (Beaulieu Letter to FBI).) 

 The House also alleges that Judge Porteous should have adjusted his projected disposable 

income, and thus the amount of payments to his creditors, because his income exceeded the cap 

on payroll taxes for Social Security contributions (so-called FICA limits).  In a perfectly-

                                                 
91 Lightfoot testified that he elected to use this stale paystub (and not ask for an updated 
paystub) even though Judge Porteous had disclosed his net monthly take-home pay to Lightfoot 
as approximately $7,900.  (PF 622, 633, 678; House Ex. 138(b) (Porteous bankruptcy 
worksheets, at CL0032/SC00672).) 
92 Judge Porteous has specifically denied that the underreporting of his income was 
intentional.  (House Ex. 6(c) (Porteous Memorandum, at 6: “The understating of income was not 
intentional.”).) 
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executed Chapter 13 case, such an adjustment would have been made.  But the undisputed 

evidence in this case establishes that the Porteouses’ bankruptcy attorney was completely 

unfamiliar with this FICA phase-out issue.  (PF 682.)  As a result, the Porteouses did not receive 

any helpful legal advice regarding this issue.  (PF 682.)  It is manifestly unreasonable to expect a 

client – even one with training and experience in other areas of the law – to identify and apply 

such a fine point of bankruptcy law, especially when that issue is unfamiliar even to his counsel, 

a subject-matter expert.  (PF 683.)  Moreover, when this issue was brought to the attention of the 

trustee by the DOJ and FBI, he concluded that the amount involved would not justify his taking 

further efforts to collect it.  (PF 685-86, 780-83; Porteous Ex. 1108 (Beaulieu Letter to FBI, at 

1).) 

 Notwithstanding the alleged omissions, the Porteouses made each payment due under 

their Chapter 13 repayment plan, totaling more than $57,000, and received a discharge.  (PF 776-

77, 788.)  Moreover, their plan provided for a higher percentage recovery to creditors than 

typical Chapter 13 plans in the Eastern District of Louisiana in 2001.  (PF 278.) 

5. Omission of Two Minor Pre-Petition Payments 

 The House alleges that Judge Porteous made payments to creditors prior to his and his 

wife’s bankruptcy case.  (PF 598.)  Every debtor makes pre-petition payments to creditors, and 

Judge Porteous is no exception.  The simple fact, however, is that there is nothing inherently 

wrong, evil, or sinister about pre-petition payments.  (PF 707; In re Huber Contracting, Ltd., 347 

B.R. 205, 215 (Bankr. W.D. Tex. 2006) (citations omitted) (noting that numerous courts have 

long recognized that there is nothing inherently wrong with “preferring” a particular creditor, so 

long as that preference is not made with fraudulent intent).) 

 The reason for disclosing pre-petition payments in bankruptcy case is that, in certain 

circumstances, the Chapter 13 trustee is given avoidance powers under Section 547 of the 
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Bankruptcy Code so that he can seek to retrieve such payments if they are substantial and would 

have an impact on the payments to other creditors.  The two pre-petition payments that the 

House alleges Judge Porteous improperly failed to disclose are:93 

1. $1,500.00 paid by Judge Porteous to the Treasure Chest Casino on March 27, 2001; 
and 

2. $1,088.42 paid by Judge Porteous’s secretary to Fleet Credit Card Company on 
March 23, 2001.94 

Given the small size of these alleged preference payments,95 however, it is highly unlikely that 

the trustee would have pursued those payments – given that the costs of collection would have 

greatly exceeded any payments returned to the bankruptcy estate.  (PF 716.)  Indeed, the Chapter 

13 Trustee, Mr. Beaulieu, testified at trial that the two allegedly preferential payments omitted 

from the Porteouses’ bankruptcy filings “were inconsequential as far as [he] was concerned,” 

“were not to an insider,” and, as a result, he “would not have probably done anything on those 

two items.”  (PF 715.) 

 Moreover, there is absolutely no evidence to suggest that Judge Porteous’s failure to 

disclose these payments was caused by anything other than poor record-keeping.  Indeed, given 

Lightfoot’s testimony that he had the Porteouses sign but not date their bankruptcy filings (the 

                                                 
93 See PF 713-14; House Report at 103, 106-07. 
94 At trial, Judge Porteous’s judicial secretary, Rhonda Danos, testified that, over the course 
of their nearly 24-year long working relationship, she and Judge Porteous developed an informal 
custom whereby she would occasionally write checks on Judge Porteous’s behalf (often because 
he did not have his checkbook with him), for which he would then promptly reimburse her.  (PF 
708-11.)  This was something that Danos did not just for Judge Porteous, but also for other 
people, including her sons.  (PF 712.)  There is no evidence to support the allegation that Judge 
Porteous asked Danos to write a check to Fleet Credit Card Company in March 2001 in order to 
conceal that payment or with any other ill intent. 
95 While the House contends that these two undisclosed payments constitute preferences, 
this is a subject about which there is much dispute and as to which the House has failed to carry 
its burden of proof.  
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dates of which he then subsequently added prior to filing), the record does not demonstrate that 

the allegedly preferential payments had even occurred by the time that Judge Porteous signed his 

statement of financial affairs.  (PF 656-57.)  Such a scant record simply cannot support the 

House’s claims of intentional nondisclosure, deceit, and/or fraudulent intent.  (PF 721.)  

Moreover, it is by no means clear that either of these payments is, in fact, a recoverable 

preferential transfer, since the Treasure Chest transaction was a redemption of a marker (which, 

as discussed below, is not a debt under Louisiana law) and the Fleet transaction was a payment 

by a non-debtor. 

6. Non-Disclosure of Gambling Losses and Debts 

 The House alleges that Judge Porteous failed to disclose gambling losses.  (PF 598.)  At 

trial, the FBI Agent who prepared the chart of gambling losses relied upon by House testified 

that the chart reflected only the information that he was able to obtain from the casinos that he 

contacted.  (PF 737.)  As a result, his chart does not include cash transactions or so called non-

rated (or non-recorded) play.  (PF 737.)  Given this admittedly incomplete evidence, the House 

has failed to prove its initial premise: that the Porteouses had net gambling losses during the 

relevant time period.  (PF 737-38.)  Even if they did, however, the House failed to present any 

evidence that the Porteouses intentionally omitted gambling losses from their bankruptcy filings, 

or that they omitted such information with a fraudulent intent.  (PF 739.)  Finally, since much of 

Judge Porteous’s pre-bankruptcy gambling was done using credit card advances, the creditors 

that might have reviewed his statement of financial affairs to see if he disclosed gambling losses 

already had evidence of gambling activity in their own records.  The non-disclosure thus had no 

adverse impact on creditors.  In the end, this allegation is based solely on speculation and 

incomplete records, neither of which is sufficient to warrant removal – particularly in the 

absence of any evidence of intentional nondisclosure. 
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7. Post-Confirmation Conduct 

 The House’s specific allegation is that Judge Porteous committed bankruptcy misconduct 

by “incurring new debts while [his bankruptcy] case was pending, in violation of the bankruptcy 

court’s order.”  (PF 598.)  The House asserts that Judge Porteous incurred post-petition debt 

during three distinct time periods following his bankruptcy filing:  (i) March 28, 2001, through 

May 8, 2001; (ii) May 9, 2001, through June 28, 2001; and (iii) June 29, 2001, through July 22, 

2004.  (See HF 269-96; House Report at 108-15.)  The House implies that Judge Porteous 

violated federal bankruptcy law by incurring debt during the first two time periods, and that 

Judge Porteous knowingly violated the Bankruptcy Court order confirming his repayment plan 

by incurring debt during the third time period.   

 The House’s allegations and analysis are overly formalistic and, when analyzed critically, 

unavailing.  First, the  Bankruptcy Code does not prohibit debtors from incurring post-petition 

debt without the permission of the bankruptcy trustee.  (PF 757.)  Quite to the contrary, the Code 

clearly contemplates that a debtor may do so, as it specifically states that if a debtor incurs such 

debts, they may be disallowed as an item to be paid by the trustee, and may be non-

dischargeable.  11 U.S.C. §§ 1305(c), 1328(d).  To the extent that the House claims that Judge 

Porteous’s actions violated the Bankruptcy Code, or that the trustee’s brochure instructing 

debtors not to incur debts has any legal significance, the House is simply mistaken.  (PF 754, 

757.) 

 Second, the Bankruptcy Court’s order instructing Judge Porteous not to incur additional 

debt without trustee approval contemplated that that instruction would not always be followed; 

indeed, the very next line set out the consequences for ignoring the instruction.  (House Ex. 133 

(Confirmation Order, at 1).)  Because of the court’s familiarity with the law, it is not surprising 

that the consequences spelled out in the order are those set forth in the Bankruptcy Code – 
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namely, disallowance and non-dischargeability.  11 U.S.C. §§ 1305(c), 1328(d).  (See PF 763.)  

Thus, all the order did was warn Judge Porteous that if he incurred debts without the trustee’s 

permission, he would be required to pay those debts in full from sources other than the 

disposable income he was devoting to his Chapter 13 plan.  (PF 765.)  Any reasonable 

construction of the order must take into consideration what it actually says, in its entirety.  The 

House’s interpretation of the order – that incurrence of unauthorized debt could lead to contempt 

charges, or even removal from office, rather than the consequences set out in the order itself – 

places far more weight on the order than it can reasonably bear.96 

 Finally, it is far from clear that Judge Porteous in fact incurred what would be considered 

“debt” without the trustee’s permission.97  The House presented evidence that Judge Porteous 

executed a number of casino markers following the entry of the confirmation order in his 

bankruptcy case.98  Markers, however, do not constitute debt.  (PF 734-35.)  Rather, under 

Louisiana law, markers are treated as negotiable instruments or checks.  See TeleRecovery of 

Louisiana, Inc. v. Gaulon, 738 So. 2d 662, 664-66 (La. Ct. App. 1999) (examining the features 

and attributes of casino markers and concluding that markers constitute checks under Louisiana 

law).  Indeed, this is precisely the conclusion that four Fifth Circuit federal judges reached in 

                                                 
96 Moreover, both former Bankruptcy Judge Barliant and Professor Pardo criticized the 
confirmation order as entirely unsupported by the Bankruptcy Code, as well as impossible to be 
complied with literally.  (PF 755-61.)  Judge Barliant further explained that if he had ever 
entered such an order, he would have “[k]ick[ed] [him]self for having entered the order” and 
either vacated it or construed it in a way to make it consistent with the Bankruptcy Code, which 
– as interpreted by the House – it is not.  (PF 762.) 
97 During the Fifth Circuit Special Investigatory Committee hearings, Judge Porteous 
testified that (1) he disputed whether a marker constitutes credit and (2) he does not believe that 
purchasing gambling chips at a casino with a personal check would have violated any court 
order, including the confirmation order entered in his bankruptcy case.  (PF 726.) 
98 The House also pointed to a credit card with a de minimis limit that was applied for and 
used post-confirmation.  However, no evidence was presented that Judge Porteous, as opposed to 
his late wife, used the card. 
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their concurring and dissenting opinion in Judge Porteous’s judicial disciplinary proceeding.  

(House Ex. 6(b) (Fifth Circuit Judicial Council Dissent at 39).) 

 This is consistent with the view taken by at least one of the casinos that accepted markers 

(as payment for gambling chips) from Judge Porteous.  FBI Agent Horner confirmed at trial that, 

in 2003, he had a discussion with the Comptroller of the Treasure Chest Casino in Kenner, 

Louisiana, Mr. Vincent Schwartz, concerning casino markers.  (PF 724.)  During that 

conversation, Mr. Schwartz explained to FBI Agent Horner that “a marker is a temporary 

check,” which the casino will negotiate if the marker is not redeemed first.  (PF 724.)  The House 

has failed to offer any explanation for why its view that a marker is a debt is more accurate than 

the view that a marker is a check held by the comptroller of one of the casinos that accepted the 

very markers at issue in this case.99 

 While the House has attempted to establish that, contrary to Louisiana law, markers do 

constitute debt, this remains – at most – an open issue, about which reasonable minds can and do 

disagree.  (PF 723.)  Such an unsettled and complex legal issue certainly cannot serve as a basis 

for the removal of a federal judge.  Moreover, even if the signing of a marker did involve or was 

related to the incurrence of some debt, there is no valid distinction between that debt and the debt 

involved in any check transaction outside of the gambling context.  Put another way, there is no 

legal difference between buying gambling chips at a casino with a marker and buying potato 

chips at a grocery store with a check.100  (PF 731.)  Thus, if Judge Porteous violated the 

                                                 
99 While the three-judge Fifth Circuit Special Investigatory Committee took the position 
that “[a] gambling ‘marker’ is a form of credit extended by a gambling establishment, such as a 
casino, that enables a customer to borrow money from the casino,” the Committee cited 
absolutely no authority for that position, which, as noted, is directly contrary to Louisiana law.  
(House Ex. 5 at 19 n.10.) 
100 Those two transactions are also identical in another way – neither warrants the 
impeachment or removal from office of a federal judge. 
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Bankruptcy Court’s order by executing markers, any other debtor who wrote a personal check at 

a retail establishment would violate that order as well.  No one suggests that such a broad 

interpretation of the order is sensible or was intended by the bankruptcy judge. 

E. Compared with Prior Impeachments, Article III’s Allegations of Private, 
Minor  Bankruptcy Misconduct Do Not Justify Removal from Office 

 In the history of the Republic, no federal judicial officer has been impeached and 

convicted for purely private conduct that does not constitute an actual abuse of constitutional 

power.  Article III, however, seeks to deviate from this precedent and do just that.  The 

allegations set out in Article III are novel (as well as grossly insufficient to warrant removal) in 

that they all relate to Judge Porteous’s and his wife’s purely private conduct in connection with 

this personal bankruptcy filing.  There is no allegation in Article III, and there was no proof at 

trial, that Judge Porteous actually abused the power entrusted to him as a federal judge in 

connection with his family’s bankruptcy.  Moreover, the Justice Department specifically 

investigated Judge Porteous’s conduct in connection with that bankruptcy and formally declined 

to bring any criminal charges.  (PF 780-81, 792-96; House Ex. 4 (DOJ Declination Letter).)  

Accordingly, the Senate should vote to acquit on Article III. 

 Since the ratification of the Constitution, only fifteen federal judicial officers have been 

impeached by the House of Representatives.  Of those, seven have been convicted by the Senate 

and removed from office.  In every case resulting in conviction, the House has alleged, and the 

Senate has found, that the former judge actually abused the power entrusted to him as a federal 

judge.101 

                                                 
101 For an extensive discussion of those cases where the Senate has voted to convict and 
remove a federal judge, please see section II (pages 19-23) of Judge Porteous’s Motion to 
Dismiss Article III (filed on July 21, 2010), which is incorporated herein by reference. 
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 This precedent is clear, and it should guide the Senate here.  Specifically, the Senate has 

previously voted to convict judges in impeachment trials only when their conduct is found to 

constitute an actual abuse of constitutionally entrusted judicial power.  The House’s Article III in 

this case, however, alleges no such actual abuse of official power by Judge Porteous.  Instead, 

Article III seeks to convict and remove Judge Porteous solely on the basis of his and his wife’s 

private conduct in connection with their personal bankruptcy filing. 

 Of the bases for past Senate impeachment convictions, tax evasion (charged by the House 

against Judges Ritter and Claiborne) is the most analogous to the bankruptcy misconduct alleged 

in Article III.  Both federal tax and bankruptcy laws require full disclosures under oath.  

Likewise, both filing tax returns and seeking bankruptcy protection are private financial 

activities, which occur wholly apart from one’s employment.  Thus, the viability of the House’s 

Article III, which is novel and not supported by prior precedent, can be evaluated by analogy to 

prior tax evasion impeachment allegations.  Such allegations were raised in the Ritter and 

Claiborne impeachments, and the Senate’s treatment of both should guide it here. 

 The House impeached Halsted Ritter in 1936 on the basis of seven articles.  The first six 

such articles alleged various acts of misconduct in connection with Judge Ritter’s actions on the 

bench, including kickbacks,102 practicing law while a judge, exhibiting favoritism in connection 

with cases before him, and tax evasion.  With regard to tax evasion, the House alleged that Ritter 

filed two tax returns that improperly omitted income that he received in connection with his 

judicial misconduct (i.e., bribes or other gratuities).  The seventh article was a catch-all, alleging 

that Ritter’s various acts of misconduct rendered him unfit to serve as a federal judge.  Following 

                                                 
102 The House’s second article alleged that Ritter “wrongfully and oppressively exercised the 
powers of his office to carry into execution” his plan to appoint a receiver and receive a portion 
of the fees paid to that receiver.  See S. Doc. No. 185, at 4 (74th Cong. 2d sess., 1936), Articles 
of Impeachment Presented Against Halsted L. Ritter. 
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trial, the Senate acquitted Ritter on each of the first six articles – including the two articles that 

sought his removal on the basis of tax evasion.  The Senate then turned, however, to the seventh, 

catch-all article and voted to convict. 

 The Ritter impeachment precedent is instructive in how the Senate deals with articles of 

impeachment directed at private financial conduct.  First, the Senate acquitted Ritter on both 

articles of impeachment that alleged solely personal conduct unrelated to his official position:  

tax evasion.  Those articles omitted any reference to Ritter’s abuse of his judicial authority and 

alleged instead simply that he received income that he failed to report.  This result significantly 

undercuts the House’s novel assertion in Article III that purely private, off-the-bench conduct in 

connection with a personal bankruptcy filing (or, by analogy, a personal tax return) can be the 

proper basis for an impeachment conviction.  Indeed, in the first instance where the Senate 

considered removing a judicial officer for private conduct not specifically alleged to relate to an 

actual abuse of official power, the Senate rejected the theory and voted to acquit. 

 Second, the Ritter impeachment presented a significantly stronger case for removal on 

the basis of private conduct than that alleged in Article III, and yet it was rejected.  In Ritter, the 

House alleged that there was a nexus between the alleged private misconduct (tax evasion) and 

the alleged abuse of judicial power (kickbacks).  Indeed, the income that Ritter failed to report, 

which led to the tax evasion charge, consisted of bribes or other gratuities paid in connection 

with Ritter’s actual abuse of his judicial authority.  Ritter’s private misconduct in connection 

with his tax returns was, thus, just an extension and continuation of his official misconduct.  

Nevertheless, the Senate voted to acquit.  There is no such nexus in this case; indeed, the House 

does not allege and did not prove that Judge Porteous’s private bankruptcy misconduct was in 

any way connected with the allegations of official misconduct contained in Articles I and II.  
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Lacking any such a link, the allegations against Judge Porteous in Article III, which are far 

weaker than those asserted – and rejected – against Ritter, should likewise be rejected. 

 The Claiborne impeachment is similarly instructive.  In that case, both the House and 

Senate’s impeachment proceedings followed Claiborne’s federal conviction for tax fraud.  

Indeed, the Claiborne articles of impeachment specifically alleged that the “facts [relating to tax 

fraud] set forth in [Claiborne Articles I and II] were found beyond a reasonable doubt by a 

twelve-person jury in the United States District Court for the District of Nevada.”  S. Hrg. 99-

819, pt. 1, at 7-8 (1986).  In addition to the fact that his criminal conduct had already been 

conclusively determined by a federal jury (a clear distinction from the facts of this case), the 

Claiborne impeachment presented the unique circumstance that Claiborne had refused to resign 

his judgeship, was collecting his federal judicial salary while in prison, and intended to return to 

the federal bench after competing his two-year criminal sentence.  These circumstances differ 

significantly from the Article III allegations against Judge Porteous, who has been neither 

criminally charged nor convicted of any misconduct in connection with his personal bankruptcy.  

Quite to the contrary, after conducting an extensive investigation, the Justice Department 

specifically declined to bring any criminal charges against Judge Porteous.  (PF 780-81, 792-96; 

House Ex. 4 (DOJ Declination Letter).)  Thus, the Senate’s action in the Claiborne impeachment, 

which effectively ratified his prior criminal conviction and was necessary to prevent a convicted 

felon from retaking the bench, does not support the House’s attempt in Article III to remove 

Judge Porteous from office on the basis of allegations of private bankruptcy misconduct that 

even the Justice Department concluded did not warrant criminal prosecution. 
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V. Article IV 

 Article IV alleges that Judge Porteous should have disclosed the allegedly corrupt 

relationships with Creely, Amato and the Marcottes which serve as the basis for the false 

allegations in Articles I and II in response to general questions asking him whether he could 

identify any matters that: (1) “could cause an embarrassment” to him or President Clinton if 

publicly known; (2) could be used to “influence, pressure, coerce,” “blackmail,” or 

“compromise” him; (3) would “impact negatively on his character, reputation, judgment, or 

discretion;” or (4) would unfavorably “affect his nomination” as a federal judge.  (PF 812-25; 

111 Cong. Rec. S1645 (Mar. 17, 2010).) 

 As already shown at length in the discussion of Articles I and II, there is little or no 

substance to any of these allegations of misconduct. Judge Porteous did go to lunch with his 

friends, but he never exchanged curatorships for cash.  He did accept non-cash gifts from the 

Marcottes (as did essentially every judge in Gretna at the time), but he never wrongfully adjusted 

a bond or a conviction for them, and he was neither accused nor prosecuted in the Wrinkled 

Robe investigation.  Most importantly, it is clear that in 1994 Judge Porteous had no reason to 

believe any of his past conduct was wrongful – it did not deviate from the norms of the Gretna 

bench and bar at the time – and therefore it would have made no sense for him to believe it 

would embarrass him or President Clinton or reflect poorly on him in any way.   

 Article IV suggests that Judge Porteous “concealed” facts about events that the House 

readily admits took place in the open – lunches at high-profile restaurants, trips with other judges 

and lawyers, and the assignment of curatorships through official court activities.  It is self-

evident that Judge Porteous did not believe that his public behavior was inherently corrupt, 

embarrassing, or likely to subject him to blackmail.  There was thus no reason for him to think it 

required disclosure.  There was no “concealment.”  Moreover, much of the information that the 
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House complains Judge Porteous didn’t disclose was, in fact, known to the FBI and made 

available to the Senate, in connection with Judge Porteous’s confirmation.  Thus, even Article 

IV’s claim that the Senate was “deprived” of this information (whether or not Judge Porteous 

believed it relevant or significant) is incorrect. 

 Article IV is little more than an effort by the House to resurrect the pre-federal conduct 

alleged (but not proven) in Articles I and II.  As discussed above, allegations of pre-federal 

misconduct have never been, and should not become, grounds for conviction in this or any other 

case.  Even more pernicious is the risk that, if the Senate convicts Judge Porteous under Article 

IV, all federal judges will have reason to fear impeachment by some future Congress based on a 

subjective determination that the accused should have anticipated that some aspect of his or her 

past might someday be perceived as embarrassing.  An impeachment standard designed by James 

Madison to impose a clear and high standard would be replaced by a standard of what future 

Senators in hindsight think was “an embarrassment.”  It would treat failure to anticipate the 

subjective judgment of future Senators as the constitutional equivalent of treason.   

A. The Allegations Against Judge Porteous in Article IV 

 Article IV alleges that “[i]n 1994, in connection with his nomination to be a judge of the 

United States District Court for the Eastern District of Louisiana,” Judge Porteous “knowingly 

made material false statements about his past to both the United States Senate and to the FBI in 

order to obtain the office of United States District Court Judge.” (PF 812.)  The House then 

defines the alleged false statements: 

(1) On his Supplemental SF-86, Judge Porteous was asked if there 
was anything in his personal life that could be used by someone to 
coerce or blackmail him, or if there was anything in his life that 
could cause an embarrassment to Judge Porteous or the President if 
publicly known. Judge Porteous answered ‘no’ to this question and 
signed the form under the warning that a false statement was 
punishable by law. 
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(2) During his background check, Judge Porteous falsely told the 
Federal Bureau of Investigation on two separate occasions that he 
was not concealing any activity or conduct that could be used to 
influence, pressure, coerce, or compromise him in any way or that 
would impact negatively on his character, reputation, judgment, or 
discretion. 
 
(3) On the Senate Judiciary Committee’s “Questionnaire for 
Judicial Nominees,” Judge Porteous was asked whether any 
unfavorable information existed that could affect his nomination. 
Judge Porteous answered that, to the best of his knowledge, he did 
“not know of any unfavorable information that may affect [his] 
nomination.” 

 
(PF 813-15.)  Article IV alleges that these statements were, in fact, false, because Judge Porteous 

should have responded to the questions above in the affirmative in light of the following 

information: 

• His relationship with Jacob Amato and Robert Creely; 

• That he had appointed Robert Creely as a curator in “hundreds of 
cases and thereafter requested and accepted from Amato & Creely 
a portion of the curatorship fees which had been paid to the firm”; 

• His relationship with Louis and Lori Marcotte; 

• That he had solicited and accepted numerous things of value from 
the Marcottes while at the same time taking official actions that 
benefitted the Marcottes; 

• That Louis Marcotte made false statements to the FBI in an effort 
to assist Judge Porteous in being appointed to the federal bench. 

 
(PF 816-19.)  As such, Article IV necessarily depends on the Senate finding both that Judge 

Porteous committed the wrongful pre-federal acts described in Articles I and II, and that Judge 

Porteous, at the time of his confirmation in 1994, believed those actions to be improper or 

embarrassing.  The House argues that Judge Porteous’s failure to disclose these facts “deprived 

the United States Senate and the public of information that would have had a material impact on 

his confirmation.” (PF 820.) 
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 Article IV also alleges that Judge Porteous “well knew and understood” that Louis 

Marcotte “made false statements to the Federal Bureau of Investigation in an effort to assist 

Judge Porteous in being appointed to the federal bench.”  (PF 823.)  This claim is identical – 

word for word – to the claim made in Article II.  Marcotte’s conversations with the FBI, 

however, in which he made these allegedly false statements, took place on August 1, 1994, and 

August 17, 1994, after Judge Porteous had filled out his SF-86 and his Supplemental SF-86, and 

after Judge Porteous was initially interviewed by the FBI.  (PF 903.) Marcotte’s conversation 

with the FBI cannot have been the basis of allegedly false statements Judge Porteous made in 

forms he completed and an interview he gave prior to that time. This critical fact was never 

revealed to the House before the vote on impeachment.  As demonstrated below, the House’s 

allegations and evidentiary arguments related to Article IV are riddled with such illogical and 

implausible flaws.103 

B. Judge Porteous Did Not Submit False Answers or Withhold Information 
from the FBI or the Senate 

1. SF-86 and Supplemental SF-86  

 On April 27, 1994, in connection with a possible nomination to the United States District 

Court for the Eastern District of Louisiana, Judge Porteous signed a completed Standard Form 

(“SF”) 86.  (PF 834.)  The SF-86 asked a series of detailed questions including “Have you ever 

been charged with or convicted of a felony offense?”  (PF 836.)  

 Prior to July 6, 1994, Judge Porteous completed and signed a Supplemental SF-86.  (PF 

837, House Ex. 69(b) PORT 297-98.)  The Supplemental SF-86 also asked detailed questions, 

                                                 
103  Article IV does not contain a claim that Judge Porteous knew and understood that Robert 
Creely made false statements to the FBI in an effort to assist Judge Porteous in being appointed 
to the federal bench.  (PF 824.)  Nor does Article IV allege that Judge Porteous lied when he 
stated during his background check that he had not abused alcohol as an adult.  (PF 825.)  Article 
IV also does not allege that Judge Porteous suborned false statements.  (PF 821.) 
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such as “Please list all of your interests in real property” and “Have you . . . ever been convicted 

of a violation of any Federal, state, county, or municipal law, regulation, or ordinance?”  The last 

question on the Supplemental SF-86, No. 10S, asks “Is there anything in your personal life that 

could be used by someone to coerce or blackmail you?  Is there anything in your life that could 

cause an embarrassment to you or to the President if publicly known?  If so, please provide full 

details.”  (PF 839, PORT 298.)  Judge Porteous responded “No.” 

 
 
 The House offered no evidence that Judge Porteous understood his response to be false.  

Judge Porteous was not aware of anything that could have been used to blackmail him or cause 

embarrassment to him or the President.  As discussed, supra, Marcotte unequivocally testified 

that he could not have coerced or blackmailed Judge Porteous.  Similarly, Amato did not think 

that he could influence Judge Porteous.  (PF 84, 85.)  He testified that he “always felt he [Judge 

Porteous] was always going to do the right thing”; a view Amato still holds today, and he always 

thought Judge Porteous did the right thing on the bench. (PF 86, 87.)    

 The House has argued that a candidate must necessarily be exhaustive and over-inclusive 

when answering these types of questions.  While the House’s position may be aspirational, based 

on the testimony adduced during the evidentiary hearings it is not the practice of most (or, 

perhaps, of any) nominees.  Bobby Hamil, a 25 year veteran of the FBI, and the only fact witness 

to testify before the Senate regarding Article IV, stated that although he had reviewed various 
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SF-86’s and Supplemental SF-86’s in his career, he could not recall a single instance where a 

candidate responded with an affirmative answer to this question.  (PF 841-43.)  Professor G. 

Calvin Mackenzie, an expert in the area of presidential appointments and the appointments 

process, testified that there are no guidelines as to what constitutes embarrassing information in 

relation to this question.  Mackenzie described this question as “ambiguous” and “very difficult 

to apply” and reported that he is not aware of any individual who has ever responded 

affirmatively to this question.  (PF 845, 847.)  Further, Mackenzie testified that “history is 

replete with examples of people who have answered no to this question, gone into the 

confirmation process, or sometimes even gone through successfully the confirmation process, 

only to have information come out later which was embarrassing to them, sometimes, even 

embarrassing to the president.”  (PF 845.)  Nonetheless, Mackenzie noted, that in his study of the 

field, he was unaware of any individual who has ever been prosecuted or removed from office 

for allegedly falsely answering this question.  (PF 846.) 

 Further, courts have rejected answers to the type of vague, untethered question that 

appears in the Supplemental SF-86 as the basis for perjury or false statement crimes.  In United 

States v. Kerik, Bernard Kerik, the former New York City Police Commissioner and nominee for 

Secretary of the Department of Homeland Security, was charged with lying to the White House 

when he sought membership in the Academe & Policy Research Senior Advisory Committee to 

the White House Office of Homeland Security, among other positions.104  See 615 F. Supp. 2d 

                                                 
104  On December 3, 2004, Kerik was nominated by President Bush to succeed Tom Ridge as 
United States Secretary of Homeland Security.  On December 10, 2004, after a week of press 
scrutiny, Kerik withdrew acceptance of the nomination.  Kerik stated that he had unknowingly 
hired an undocumented worker as a nanny and housekeeper who had used someone else's social 
security number.  See Mike Allen and Jim VandeHei, Homeland Security Nominee Kerik Pulls 
Out, WASH. POST (Dec. 11, 2004). 
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256 (S.D.N.Y. 2009).  The questions to which Kerik allegedly provided false answers to 

included: 

• [W]hen asked whether there was anything embarrassing that he 
[Kerik] wouldn’t want the public to know about, Kerik told a 
White House official, “Nope! It's all in my book.”  

• Similarly, when asked whether there was any other information, 
including information about other members of his family, that 
could be considered a possible source of embarrassment to him, his 
family, or the President, Kerik stated, “Not to my knowledge.” 

Id. at 272 n.19.  The U.S. District Court for the Southern District of New York, in framing its 

analysis, noted “[w]here a question is so vague as to be fundamentally ambiguous, [] it cannot be 

the predicate of a false statement, regardless of the answer given.”  Id. at 271 (citing United 

States v. Watts, 72 F. Supp. 2d 106, 109 (E.D.N.Y. 1999) (noting an answer to a fundamentally 

ambiguous question “may not, as a matter of law, form the basis of a prosecution for perjury or 

false statement”).)   The court further noted that “[t]his proscription holds even where the answer 

is unquestionably false or fraudulent.”  Kerik, 615 F. Supp. 23 at 271.   

 Because the word “embarrassing” was used in several of the questions, the court in Kerik 

analyzed the meaning and application of the term in the context of background checks and 

applications for federal employment: 

Plainly the meaning of the term “embarrassing,” . . . is open to 
interpretation. What is embarrassing to one person may not be 
embarrassing to the next.  If an individual withheld some 
innocuous but potentially embarrassing secret -- such as one's 
contentious divorce or one's prescription medication -- it is hard to 
believe that a federal prosecution [let alone an impeachment] 
would follow.   

 
Id. at 273.  The court then delved into a more specific analysis, stating:   

[T]his Court agrees that the term “embarrassing” is not 
fundamentally ambiguous per se.  For example, a question about 
“embarrassing educational history” or “embarrassing business 
dealings” would not be fundamentally ambiguous because it 
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provides the answerer with clarity about the specific information 
sought by his examiner. 

 
Id.  The court then stated that the more general questions posed to Kerik, such as “whether there 

was anything embarrassing that he would not want the public to know about,” were more 

troubling.  Id. at 273-74.  “In contrast” to the more specific questions listed above, the court 

stated  that “this level of abstraction renders the term ‘embarrassing’ fundamentally ambiguous.”  

Id. at 274.  The court pointed out: 

The question does not explicitly limit the context to “associations” 
or specific affiliations.  Rather, the question is more like a fishing 
expedition, seeking anything that might embarrass an applicant. 
Despite the laundry list of answers the Government wishes Kerik 
would have supplied, it does not follow that Kerik necessarily 
understood the question in precisely this way.   

 
Id.  The court concluded that the two questions posed to Kerik provided “no greater clarity.”  Id.  

Thus, the court found that these two questions were “fundamentally ambiguous.”  Id. 

 The questions posed by the Supplemental SF-86 (as well as the FBI questioning and the 

Senate Questionnaire, as will be shown below) are largely identical to the “fundamentally 

ambiguous” questions posed to Kerik, which the court in that case found so troubling.    

2. FBI Background Check Commences 

 In the summer of 1994, the FBI began its background investigation of Judge Porteous, 

interviewing approximately 120 different individuals, including Senators Bennett Johnston and 

John Breaux.  (PF 849-852, 888.)  Senator Johnston stated that he had known Porteous “for five 

to ten years . . . thinks highly of the candidate and believes him to be well-qualified.”  (PF 851.)  

Senator Breaux stated that he had known Judge Porteous for approximately nine years . . . thinks 

highly of the candidate, both on a personal and professional basis, and considered him to be a 

friend.”  (PF 852.)  Despite Senator Breaux’s apparent knowledge of the relationship between 

Judge Porteous and the Marcottes, he did not raise that issue with the FBI and made no mention 
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of his own lunches with the Marcottes and Judge Porteous.  (House Ex. 69(b) PORT 279; see 

also footnote 61, supra, for further discussion for Senator Breaux’s previous contacts with the 

Marcottes.) 

3. First FBI Interview of Judge Porteous 

 On July 6, 1994, well before the FBI had interviewed Louis Marcotte, the FBI, through 

FBI Special Agent Bobby Hamil and another agent, conducted a lengthy interview of Judge 

Porteous.  (PF 853, 856.)  The interview summary prepared by the FBI states that “Porteous said 

he is not concealing any activity or conduct that could be used to influence, pressure, coerce, or 

compromise him in any way or that would impact negatively on the candidate’s character, 

reputation, judgment, or discretion.”  (PF 863, House Ex. 69(i).) 

 

Hamil conceded that the FBI asks the question in the compound manner in which it appears to 

have been answered.  (PF 864.)  During the course of his testimony, Hamil conservatively 

estimated that he had performed one hundred interviews relating to FBI background checks.  (PF 

855.)  Hamil stated that the question above was a standard question routinely asked of 

interviewees.  (PF 858.)   

 Based upon the defense’s review of the complete FBI file related to Judge Porteous’s 

background check, some form of this question was asked in over 60 of the interviews of 
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individuals contacted by the FBI.  (PF 865, see House Ex. 69(b).)  Not a single individual 

answered affirmatively or raised any concerns, issues or questions related to this question.  (PF 

865, see House Ex. 69(b).)  Hamil testified that this finding would not have surprised him.  (PF 

866.)  In Hamil’s experience, in all of the interviews he has conducted where he has asked that 

question, he cannot recall a single individual answering in the affirmative.  (PF 867.)105  

 As a specific example, Bob Creely was interviewed by the FBI on August 1, 1994.  

Creely told the FBI that “he was not aware of anything in the candidate’s background that might 

be the basis of attempted influence, pressure, coercion, or compromise or that would impact 

negatively on the candidate’s character reputation, or judgment.”  (PF 887.)  The House claims 

that Porteous responded falsely to the exact same question by not disclosing his relationship with 

Creely.  If the House’s allegation’s regarding the relationship and the ability of Creely to coerce 

Porteous are true (which the defense does not concede) Creely would have similarly been aware 

of these facts.  The House has not alleged that Creely made a false statement and Creely has not 

been charged with perjury or making a false statement to a federal law enforcement officer.          

 Professor Mackenzie testified that the question posed to Judge Porteous during his FBI 

interview question is asked “routinely” and of “virtually everybody who is interviewed.”  (PF 

870.)  Professor Mackenzie stated that he is not aware of any individual that has ever responded 

affirmatively to this question.  (PF 871.)  

4. First FBI Interview of Louis Marcotte 

 During its background check, presumably though Judge Porteous, the FBI was made 

aware that Judge Porteous and Louis Marcotte had a relationship.  (PF 875.)  On August 1, 1994, 

                                                 
105  Hamil noted that the fact that interviewees do not reveal adverse information in response 
to this question does not mean that they never reveal adverse information – instead they reveal 
such information in response to specific questions, as opposed to the question for which Judge 
Porteous is alleged to have falsely responded.  (PF 869.) 
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Louis Marcotte was interviewed by the FBI for the first time in connection with the FBI’s 

background check of Judge Porteous.  (PF 877.)  Louis Marcotte testified that Judge Porteous did 

not tell him to be untruthful with the FBI.  (PF 884.)  Marcotte conceded that he and Porteous 

never discussed what answers Marcotte would give.  (PF 575.)   

 During the interview, according to the FBI 302 Report that was generated, Marcotte 

stated that he “knows the candidate professionally and socially” and that “he sometimes goes out 

to lunch with the candidate and attorneys in the area.”  (PF 877, House Ex. 69(b) PORT 471.)  

He told the FBI that in relation to the setting of bonds, “many times the family  [of the accused] 

cannot come up with the 10% so Marcotte goes to the judges to try and lower the bonds.”  (PF 

879, PORT 471.) 
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The interview summary states that Marcotte said he “he does not know the candidate to abuse 

alcohol or prescription drugs.  He advised that the candidate will have a beer or two at lunch.” 

(PF 880, House Ex. 69(b), PORT 472.)  Marcotte also reportedly stated that he “has no 

knowledge of the candidate’s financial situation.”  (PF 882, House Ex. 69(b), PORT 472.)   

 

 The House alleges that Marcotte’s answers were false because he saw Judge Porteous 

drink heavily on occasion in Louisiana, because he had knowledge of Judge Porteous’s financial 

situation, and he was aware of things in Judge Porteous’s background that might be the basis of 

attempted influence, pressure, coercion, compromise, or that would impact negatively on Judge 

Porteous’ character, reputation, judgment and discretion.  (HF 128-131.)  The House argues that 

Judge Porteous “well knew and understood” that Marcotte made these “false statements to the 

[FBI] in an effort to assist Judge Porteous in being appointed to the Federal bench.”  (Article IV.) 

 As an initial matter, it is important to note the timing of events.  Marcotte’s interview 

with the FBI came after Judge Porteous had signed and submitted the SF-86, the Supplemental 

SF-86, and been interviewed himself by the FBI for the first time.  Judge Porteous could not 

have provided information about questions Marcotte had not yet been asked and answers he had 

not yet given.  Nevertheless, Judge Porteous’s failure to disclose events that had not yet occurred 

is proffered as a basis for his impeachment.    
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 The evidence shows that Judge Porteous never learned about Marcotte’s allegedly false 

statements to the FBI.  Marcotte did not take notes during his interview with the FBI, waited 

several days after the interview to call Judge Porteous to tell him about the interview, and when 

they finally met and discussed the interview, Marcotte provided only a summary of the 

interview, as opposed to giving a run-down of questions and answers.  (PF 578.)  Marcotte 

testified that he simply told Judge Porteous he had given the FBI a “thumbs up” regarding the 

questions he had been asked.  (PF 575.)  As such, there is no evidence that Judge Porteous was 

ever aware of any of Marcotte’s alleged false statements. 

 Further, it is unclear that anything Marcotte stated to the FBI is demonstrably false.  

Marcotte testified that Judge Porteous had a high threshold for alcohol and that after several 

drinks, “you wouldn’t even know he had a buzz.”  (PF 881.)  The House cites no testimony or 

evidence of Judge Porteous having appeared inebriated.  Moreover, Marcotte’s statement 

regarding Judge Porteous having one or two drinks at lunch is factually correct, as evidenced by 

the House’s own production of receipts from lunches at which Judge Porteous allegedly 

attended.  (See House Ex. 372(a)-(d), 373(d), each of which shows only two drinks having been 

ordered; 373(a) which show two glasses of wine being ordered.)  According to the FBI interview 

write-up, Marcotte merely said that “the candidate will have a [drink] or two at lunch,” which 

appears to be consistent with the receipts.  (PF 880.)  Marcotte’s statement does not indicate that 

he had ever seen Judge Porteous take more than one or two drinks.  Reading any more into it is 

disingenuous. 

 Marcotte did not have knowledge of Judge Porteous’s financial situation.  The House 

asserts that because Marcotte observed the state of Judge Porteous’s automobile on occasion and 

knew that Judge Porteous enjoyed gambling, he must have believed that Judge Porteous’s 
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financial affairs were a problem.  In reality, Marcotte had no direct knowledge of Judge 

Porteous’s financial affairs.  (PF 574.)  Marcotte testified that he had no knowledge of Judge 

Porteous’s bank accounts or finances.  (Sen. Vol. II at 584:13-18.)     

 As to the third alleged false statement – that Marcotte falsely stated that he was not aware 

of anything in Judge Porteous’s background that might be the basis of attempted influence, 

pressure, coercion, compromise, or that would impact negatively on Judge Porteous’ character, 

reputation, judgment and discretion – the House asserts that Marcotte was aware of his own 

relationship with Judge Porteous, and knew it was improper.  (HF 131.)  Despite the House’s 

strenuous insistence to the contrary, Marcotte testified that he did not think, at the time of the 

August 1994 FBI interview, that he could have used any information that he was in possession of 

to coerce Judge Porteous into taking any action.  (PF 579.)  Marcotte further stated that he 

“would never, you know, extort” Judge Porteous “in any kind of way.”  (PF 902.)  When pressed 

by House counsel on this point and asked “You wouldn’t extort him but you did have 

information that could potentially embarrass him or to use leverage on him?”  (PF 902.)  

Marcotte responded “But I would never have leaned on him in that kind of way.”  (PF 902.)  

House counsel then asked “Did you feel that because of what you said in the FBI interview, you 

might be able to coerce the judge at a later date?”  (PF 902.)  Marcotte responded “and ask him 

to do stuff for me? No I don’t think that at the time.”  (PF 902.)  Even the felon Louis Marcotte, 

the House’s star witness, disagrees with the House’s theory on this point. 

5. Anonymous Sources Discussed the Marcotte Relationship, Bond-Setting, 
and Lunches 

 Article IV argues that “Judge Porteous’s failure to disclose these corrupt relationships 

deprived the United States Senate . . . of information that would have had a material impact on 

his confirmation.”  The evidence, however, shows that they had the relevant information, and 
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upon FBI investigation it obviously was not material enough to derail Judge Porteous’s Senate 

confirmation. 

 On August 8, 1994, months before Judge Porteous was confirmed by the United States 

Senate, the FBI interviewed an individual, who asked that his/her identity remain anonymous, 

but who is referred to as T-6 by the FBI.  (PF 889.)  This individual stated that “Judge Porteous 

works with certain individuals in writing bonds, specifically . . . Louis and Lori Marcotte.”  (PF 

889, House Ex. 69(b), PORT 526.)  T-6 further reported that: 

• The Marcottes “frequently give the judge and his staff cakes, 
sandwiches, booze, and soft drinks.”  (PF 890.)   

• “Louis Marcotte has told people that they ‘kick back’ money to 
Judge Porteous for reducing the bonds.”  (PF 891.)   

• Judge Porteous “frequently sign[ed] bonds ahead of time for 
bondsmen.”  (PF 892.)    T-6 also  reported that Louis Marcotte 
told the girlfriend of an individual who had been arrested that it 
would take $12,500.00 to get [the boyfriend] out of jail” and that 
“$10,000.00 of this would go to Judge Porteous for the bond 
reduction.”  (PF 893.)  

• Judge Porteous was “paid to reduce a bond” in a different case and 
“had been given $1,500 to reduce a bond” in that matter.  (PF 894.)   

• Judge “Porteous had transferred a case from another division to his 
[Porteous] to help [redaction follows].”  (PF 895.)  

 
As the following chart illustrates, these allegations largely track the allegations in Article II: 
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6. The Senate was aware of these allegations or facts at the time of Judge 

Porteous’s confirmation vote 

 In response to these allegations, the FBI conducted a number of follow-up interviews.  

(PF 896.)  In particular, on August 17, 1994, the FBI asked Marcotte whether he was “aware of 

an exchange of money with Judge Porteous and others to get a bond reduction” for a specific 

individual.  (PF 896-97.)  According to the summary of that interview with Marcotte prepared by 
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Bobby Hamil, the agent conducting the interview for the FBI, Marcotte was “confronted with 

questions and information about his knowledge and relationship of specific bond matters”  and 

Marcotte concluded the interview “by totally denying…arranging for a portion of the bond 

reduction fee to go directly to Judge Porteous as a ‘kickback.’”  (PF 897-901.)   

 During this second interview, Marcotte was not asked about Judge Porteous’s drinking or 

financial status.  (See generally House Ex. 69(b), PORT 513-14.)   

 On August 18, 1994, Judge Porteous was interviewed by the FBI for a second time.  (PF 

904.)  FBI Agent Hamil again conducted the interview.  (PF 905.)  Judge Porteous denied the 

allegations asserted by T-6.  (PF 906.)  Based on the interview summaries, Judge Porteous was 

never specifically asked, in either of his FBI interviews, about his relationship with Amato and 

Creely, gifts Judge Porteous may have received from the Marcottes, or his frequent lunches with 

Amato, Creely, and the Marcottes, despite the fact that the FBI was aware of all of these issues.  

(PF 909-911, House Ex. 69(i), 69(k).)  Moreover, Hamil testified that had he been aware that 

Judge Porteous and Marcotte went to lunch together (as was referenced in the first FBI interview 

of Marcotte), he would not have necessarily raised that issue or asked questions related to that 

topic in his second interview of Judge Porteous.  (PF 908.) 

 On August 19, 1994, the FBI sent a communication to the Department of Justice, noting 

that the investigation was complete and specifically highlighting the allegations asserted by T-6.  

(PF 913.)  Six days later, President Clinton formally nominated Judge Porteous to serve as the 

United States District Court Judge for the Eastern District of Louisiana.  (PF 914.) 

7. Senate Judiciary Questionnaire, Review, and Investigation 

 Once nominated, Judge Porteous completed a United States Senate Committee on the 

Judiciary Questionnaire for Judicial nominees.  (PF 915.)  The completed questionnaire was 

signed by Judge Porteous on September 6, 1994.  (PF 916.)  The questionnaire posed very 
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specific questions, including, “Were all of your taxes current as of the date of your nomination?”  

(PF 917, House Ex. 9(f).)  The final question, Number 11 on page 34 of the document, asked 

Judge Porteous to “Please advise the Committee of any unfavorable information that may affect 

your nomination.”  (PF 918, House Ex. 9(f).)  Judge Porteous responded by stating that “[t]o the 

best of my knowledge, I do not know of any unfavorable information that may affect my 

nomination.”  (PF 918, House Ex. 9(f).) 

 
 

Professor Mackenzie testified that he is not aware of any individual who has ever responded 

affirmatively to this or similarly worded questions on the Senate’s questionnaire, in part because 

nominees feel that by this point in the process, they have already been asked this or similar 

questions on several occasions.  (PF 919; see also Sen. Vol. V at 2026:9-2027:13.)  Moreover, 

Professor Mackenzie stated that he was not aware of any individual ever having been prosecuted 

or removed from office for falsely answering such a question.  (PF 920.)  The House did not 

contest this testimony or present its own witness on these issues. 

 At the most basic level, Article IV charges Judge Porteous with making false statements 

and concealing information in relation to questions such as the one on the Senate Questionnaire.  

These are allegations which, by their very nature, require some showing of intent.  It would 

challenge any notion of due process to impeach a federal official for accidentally or unknowingly 

making a false statement.  Even the House’s own expert witness, Professor Charles Geyh, agreed 

with a federal judicial misconduct opinion which stated that “even if the alleged inconsistencies 
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in testimony and submission to the Senate Judiciary Committee were a proper subject for a 

complaint, dismissal would be required…there’s no evidence that respondent intentionally 

misled or knowingly made false statements to the Senate[.]”  (PF 928.)  That particular judicial 

misconduct opinion, authored in 2005 by the Chief Judge of the Third Circuit Court of Appeals 

on behalf of the Judicial Council of the Third Circuit, addressed allegations that  a District Court 

Judge lied about his prior legal experience on the “questionnaire he submitted to the Senate’s 

Committee on the Judiciary.”  (HP Ex. 1111d at DEF02333.)  The Judicial Council opinion 

noted the importance of intent as an element of such “allegations of criminal conduct” and held 

that since there was no evidence of such intent, the claim could not survive.  (HP Ex. 1111d at 

DEF02338.)  In agreeing with the reliance on intent in that opinion, Professor Geyh testified that, 

“the knowing nature of the wrong is a relevant consideration…I think that intent is one of the 

things one would look at, yeah.”   (PF 929.)  Despite this recognition from the House’s own 

expert witness, the House never offered any evidence of Judge Porteous’s state of mind.   

 Following his nomination, but prior to his confirmation, the staff of the Judiciary 

Committee of the United States Senate reviewed the FBI’s background investigation of Judge 

Porteous and were made aware of the allegations that Judge Porteous took kick-backs, gambled, 

had a drinking problem, and was living beyond his means.”  (PF 921-25.)  Judge Porteous was 

confirmed to the federal bench on October 7, 1994.  

C. Proven Misrepresentations Far More Sensational Than the Unsubstantiated 
Article IV Allegations Have Never Led to Impeachment 

 Congress has applied the meaning of “high crimes and misdemeanors” by voting to 

impeach judges only when their alleged conduct has included abuses of constitutionally entrusted 

powers.  No one has ever been convicted by the United States Senate in an impeachment for 

failing to disclose even egregious facts during the nomination process.  There have been 
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numerous occasions where previously undisclosed information, obviously embarrassing to a 

federal civil officer (including Supreme Court Justices, federal judges, and cabinet secretaries), 

has been discovered after confirmation, but no impeachment proceedings were ever instituted.   

 For example, in 1997, District Court Judge James Ware, then a nominee for the Ninth 

Circuit, filled out “the ‘Questionnaire for Sensitive Positions,’ known as OPM Form 86, which 

must be completed by all presidential nominees.  Judge Ware was asked to list all relatives.  He 

listed ‘Virgil Lamar Ware’ as his only half brother.”  (HP Ex. 1111k at DEF02385.)  Judge Ware 

had made repeated public speeches proclaiming that his brother, Virgil, was shot and killed in a 

racially motivated incident in Birmingham, Alabama in 1963 while the two were riding a 

bicycle.  (HP Ex. 1111k at DEF02382-02384.)  Parts of this story were true.  Virgil Ware was 

indeed murdered under these general circumstances.  However, Judge Ware had no family 

relationship to Virgil Ware.  (HP Ex. 1111k at  DEF02385.)  Judge Ware did not ride on the 

bicycle with Virgil Ware that night.  (HP Ex. 1111k at DEF02385.)  When he finally admitted 

that he had fabricated his relationship to Virgil Ware and repeated the lie throughout decades of 

his career, Judge Ware explained that he included Virgil’s name on the questionnaire “in an 

effort to be consistent with the way he had presented himself publicly.”  (HP Ex. 1111k at DEF 

02385-86.)  Confronted with having intentionally lied about Virgil Ware being his half-brother 

on his OPM Form 86, Judge Ware withdrew himself from consideration for the Ninth Circuit but 

remains a U.S. District Court judge to this day.  (HP Ex. 1111k at DEF02388.)  He was 

eventually reprimanded by the Judicial Council of the Ninth Circuit, but never impeached.106   

 Other examples abound: 

                                                 
106  At the evidentiary hearing, the House’s expert on legal ethics, Professor Charles Geyh, 
was unaware of the facts of Judge Ware’s reprimand or his career long deceit.  (Sen. Vol. III at 
848:23.)   
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• In 1937, President Roosevelt nominated Hugo Black for an opening on the United 
States Supreme Court.  See Howard Ball, Hugo L. Black: Cold Steel Warrior, Oxford 
Oxfordshire: Oxford University Press 5 (1996).  During the confirmation hearings, 
rumors swirled regarding Black’s prior membership in the Ku Klux Klan.  Id. at 94-95.  
Senator William E. Borah, Republican of Idaho, made the only statement in Black’s 
behalf on the Klan question.  “There has never been at any time one iota of evidence 
that Senator Black was a member of the Klan,” Borah told his colleagues.  He said that 
Black, in private discussion before the nomination, had stated that he was not a member 
of the Klan.  No one, Borah said, had suggested any source from which evidence might 
be obtained.  For himself, the Idaho senator said he would vote against any man whom 
he knew to be a member of a secret organization of the nature of the Klan.  After six 
hours of debate, the Senate voted 63-16 to confirm Black.  See Ball at 94.  The next 
month, the Pittsburgh Post-Gazette investigated Black's KKK past and definitively 
revealed Black's involvement in the Klan.  Id. at 96.  Vacationing senators were tracked 
down and asked whether they would have voted for Black if they had known of his 
former membership.  Some said they had been “misled”; others passed it off as a 
“tempest in a teapot.”  Weeks later, Black addressed the nation by radio, admitting that 
“I did join the Klan.”  The Congress never instituted impeachment proceedings against 
Justice Black, who continued to serve on the Court for the next thirty-four years.  

 
• Prior to his appointment to the Supreme Court, Chief Justice William H. Rehnquist 

purchased properties in Arizona and Vermont which contained discriminatory deed 
restrictions.  See Alan S. Oser, Unenforceable Covenants are in Many Deeds, N.Y. 
TIMES, Aug. 1, 1986.  The restriction on the Vermont property prohibited the sale or 
lease of the property to “members of the Hebrew race.”  Id.  The Arizona property 
contained a restrictive covenant barring sale to “any person not of the White or 
Caucasian race.”  Id.  This was not discovered until he was already a member of the 
Supreme Court.  Id.  The Chief Justice was called to testify before the Senate Judiciary 
Committee and stated that he would get rid of the covenants.  Id.  Chief Justice 
Rehnquist was never impeached.  See Chief Justice Rehnquist has Died, 
http://www.cnn.com/2005/LAW/09/03/rehnquist.obit/index.html (last visited July 18, 
2010). 

 
• Gerald Carmen was the head of the General Services Administration under President 

Reagan.  See Gregory Gordon, GSA Head Says He Forgot to Mention Loan, UNITED 
PRESS INTERNATIONAL, Jul. 16, 1982.  Carmen did not include a $425,000 federal loan 
in stating his finances to a Senate committee before he was confirmed.  Id.  William 
Roth, Chairman of the Senate Governmental Affairs Committee, demanded an 
explanation from Carmen, who claimed it was an oversight.  Id.  Carmen was never 
impeached, and served as Administrator until 1984, when President Reagan appointed 
him U.S. Permanent Representative to the United Nations in Geneva.  See Gerald P. 
Carmen, http://people.forbes.com/profile/gerald-p-carmen/31618 (last visited July 18, 
2010). 

 
• Jay Bybee was confirmed to the Ninth Circuit by the Senate on March 13, 2003.  See 

Sen. Leahy Issues Statement on Nomination of David Nahmias, U.S. FED NEWS, Sept. 
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30, 2004.  After his confirmation, it was discovered that Judge Bybee had signed a 
controversial memo advising President Bush to ignore laws forbidding torture.  Id.  
Senator Patrick Leahy indicated that had Judge Bybee’s role in sanctioning cruel, 
inhumane, and degrading treatment and abandoning the rule of law been known before 
his confirmation, the Senate would not have accepted his promise to follow the law.  Id.  
Judge Bybee has not been impeached. 

 
• William F. Baxter was the Assistant Attorney General in charge of the Antitrust 

Division in 1982.  See Andrew Pollack, Baxter Role Upheld in I.B.M. Case, N.Y. 
TIMES, June 18, 1982, at D1.  Baxter dismissed a thirteen-year old antitrust case against 
I.B.M.  Id.  Baxter did not disclose his past dealings with I.B.M. during his Senate 
confirmation hearings, which included aiding the evaluation of expert witnesses in a 
different case, research funded with an I.B.M. grant, and arguing on I.B.M’s behalf 
before officials of the European Economic Community, which also had an antitrust suit 
pending against the company.  Id.  Baxter was never impeached.  See Michael M. 
Weinstein, W.F. Baxter, 69, Ex-Antitrust Chief, is Dead, N.Y. TIMES, Dec. 2, 1998. 

 
• William J. Casey, Director of the Central Intelligence Agency, did not disclose his 

stock holdings in three corporations in the financial disclosure report he filed with the 
Senate Select Committee on Ethics during his confirmation proceedings in 1981.  See 
Edward T. Pound, Casey Tells Federal Ethics Agency He Omitted Three Stock 
Holdings, N.Y. TIMES, July 31, 1981, at A11.  His interest in the companies were 
valued at approximately $75,000, and he claimed his failure to report was “just an 
oversight.”  Id.  Casey was never impeached, and he later resigned as director of the 
CIA because of his failing health.  See Shultz Among Mourners at Casey’s Wake, L.A. 
TIMES, May 8, 1987. 

 
• Federico Pena had already been confirmed as Transportation Secretary when he 

acknowledged that he had failed to pay Social Security taxes for a baby-sitter who 
looked after his children in 1991.  See Michael J. Sniffen, Nominees Sunk by Tax and 
Nanny Problems for Years, ASSOCIATED PRESS, Jan. 14, 2009.  He promised to pay 
back taxes, was never impeached, and kept his position for President Clinton’s first 
term.  Id.  Pena was then tapped as Energy Secretary, and resigned after one year to 
return to private life.  See Matthew L. Wald, Pena Resigns as Energy Secretary, Citing 
Concerns for Family, N.Y. TIMES, Apr. 7, 1998. 

 
  There are also numerous other instances where a federal nominee failed to disclose 

certain information at the initial stages of his or her nomination, only then to have the 

information discovered by a third-party and disclosed by that party or whereby sufficient 

pressure was apparently placed on the nominee so that nominee disclosed the information at a 
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later date.   In each of the examples listed below, the Senate confirmed the individual despite the 

lack of full and timely disclosure of relevant material:  

• Justice Stephen G. Breyer was a candidate to succeed Justice Byron White in 1993.  
See Aaron Epstein & Angie Cannon, Consensus-Building Skills Gave Nominee the 
Edge, THE MIAMI HERALD, May 14, 1994 at A13.  Prior to his nomination, it was 
revealed that he had failed to pay Social Security taxes for a household helper.  Id.  
Justice Breyer later paid the tax, but President Clinton nominated Justice Ruth Bader 
Ginsburg instead.  Id.  Justice Breyer was subsequently nominated and confirmed the 
next year as Justice Harry A. Blackmun’s replacement.  Id.   

 
• Justice Sonia Sotomayor failed to disclose to the Senate Judiciary Committee a 

document she had authored arguing that the death penalty was “racist” and a violation 
of the present “humanist” thinking of society.  See Pete Winn, Sotomayor Failed to 
Disclose to Senate Memo in which She Argued Death Penalty is “Racist”, June 5, 
2009, http://www.cnsnews.com/news/print/49218 (last visited July 18, 2010).  The 
Judicial Confirmation Network stated that the memo should have been disclosed as 
required under Question 12(b) of the Senate questionnaire.  Id.  Justice Sotomayor also 
did not reveal that she was a member of an allegedly gender-exclusive club – from 
which she subsequently resigned.  See Sotomayor Resigns from Women’s Club, 
http://www.cnn.com/2009/POLITICS /06/19/sotomayor.womens.club/index.html (last 
visited July 18, 2010).  Republican senators had called for more information about her 
participation in the club.  Id.  Justice Sotomayor was subsequently confirmed by the 
Senate.  See Amy Goldstein and Paul Kane, Sotomayor Wins Confirmation, WASH. 
POST, Aug. 7, 2009. 

 
• Justice Ruth Bader Ginsburg initially failed to list as a gift on her financial disclosure 

forms a $25,000 initiation fee for a country club near Washington.  See Neil A. Lewis, 
Ginsburg Hearings End in a Secluded Meeting, N.Y. TIMES, July 24, 1993.  The 
Woodmont Country Club routinely waived fees as a courtesy to members of the federal 
bench.  Id.  Justice Ginsburg said that she regretted not listing the waived fee as a gift 
on the form.  Id.  Justice Ginsburg was subsequently confirmed.  See #48 Ruth Bader 
Ginsburg, The 100 Most Powerful Women, Aug. 19, 2009, 
http://www.forbes.com/lists/2009/11/power-women-09_Ruth-Bader-
Ginsburg_D8D7.html (last visited July 19, 2010). 

 
• Judge Alex Kozinski was a nominee in 1985 to the Ninth Circuit Court of Appeals.  See 

Chris Chrystal, Levin: Kozinski Lacks Judicial Temperament, United Press 
International, Nov. 2, 1985.  Senate confirmation stalled because of allegations by 
former employees that he was harsh, cruel and demeaning.  Id.  Senator Carl Levin 
stated Judge Kozinski misled the Judiciary Committee by claiming an excellent 
working relationship with his former staff when six people had filed affidavits that he 
treated employees unfairly.  Id.  Another allegation stemmed from his lack of 
disclosure about the circumstances surrounding his firing of Mary Eastwood, his 
predecessor at the Office of Special Counsel.  Id.  Eastwood testified that Judge 
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Kozinski was “less than honest” with the panel by implying she had dropped her appeal 
of the firing when she had not, and by failing to disclose that she eventually won with 
back pay.  Id.  The Senate still confirmed Judge Kozinski.  See Robert L. Jackson & 
Philip Hager, Senate Narrowly Confirms Kozinski as Appeals Judge, L.A. Times, Nov. 
8, 1985. 

 
 As these examples demonstrate, the Senate has routinely confronted nominees who failed 

fully to disclose information that the Senate as a whole, or individual Senators, believed to be 

relevant and material.  Moreover, the Senate has previously confirmed the appointments of 

nominees who initially concealed significant information.  If nondisclosure ranging from the 

failure to fully list stock holdings to the failure to admit prior membership in the Ku Klux Klan 

does not prevent confirmation, it cannot be grounds for impeachment. 

 There is no excuse for such knowing failures to disclose, but even in cases far more 

egregious than the tenuous and unsubstantiated nondisclosure allegations against Judge Porteous 

they have never resulted in impeachment or, usually, even derailed a confirmation.  This is as it 

should be.  The constitutional basis for impeachment would become a political bagatelle if 

judges who took unpopular positions could be impeached simply by dredging up some colorably 

embarrassing episode from their past that they failed to disclose in their background check. 

Senators could hold questionnaires as pocket impeachments to be used against an unpopular 

judge or even for the purpose of creating judicial vacancies to be filled by nominees of the party 

currently in power.  For their part, judges would serve at the whim of Congress.  In effect, 

Article IV invokes the very standard James Madison worked so hard to avoid in the Constitution.   

 The Senate should reject Article IV, both because it is unsupported by evidence and 

because it falls far short of alleging impeachable misconduct. 

 



 

 187 

VI. Epilogue 

 The defense appreciates and thanks the Committee and its staff for their professionalism 

and assistance during this process.  The defense would be remiss, however, for purposes of the 

historical record, not to point out various procedural issues and pre-trial rulings that the defense 

believes prevented Judge Porteous from receiving a full and fair trial.  These include (but are not 

limited to): 

• Despite the efforts of the Committee staff, the Department of Justice refused to provide 
requested relevant and material discovery on a timely basis.  The defense received 
literally hundreds of pages of material documents (including FBI 302 Reports) on the eve 
of – and even during – trial.  Indeed, some documents relevant to particular witnesses 
were not provided until after those witnesses had already testified.  In one case, dozens of 
pages of documents relevant to Judge Bodenheimer were produced literally hours after he 
was excused from further testimony.  

• The Committee severely limited the number of defense-requested depositions to four.  
The House faced no such limitation during its discovery and, indeed, conducted 
depositions of more than 25 witnesses in connection with its investigation and trial 
preparation, as well as conducted some 70 interviews during the House’s investigation.  
This deprivation was only aggravated by the fact that this case did not follow either a 
criminal or civil trial, thereby leaving the defense with no alternative compulsory process 
to investigate and prepare for trial.  The result was that many witnesses refused to speak 
to the defense after speaking with the House, with the result that the defense had virtually 
no idea what witnesses would contribute to the trial. 

• The Committee declined the defense motion to subpoena a witness from the Department 
of Justice to testify concerning the Department’s decision not to prosecute Judge 
Porteous.  Similarly, the Committee declined to require the Justice Department to 
produce internal memorandum on the same subject, although there is past precedent for 
the Justice Department providing similar documents in prior impeachment trials. 

• The House refused to provide for open file discovery or even to provide an index or 
general listing of relevant materials in its possession, despite the fact that the House had 
done so in prior impeachment proceedings.   

• Through various actions – including declining to consider in good faith and accept or 
propose alternatives to defense proposed stipulations, and refusing to support or supervise 
its negotiator once discussions of stipulations began – the House repeatedly and blatantly 
refused to negotiate stipulations in good faith, resulting in a substantial commitment by 
the defense to duplicative and wasted negotiations, all on the eve of trial. 
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• The Committee declined to take any actions to sanction the House for its refusal to 
participate in good faith in the stipulation process, contrary to the Committee’s 
commitment that there would be serious sanctions for such misconduct. 

• The Committee limited the evidentiary hearings to 20 hours per side – less than the 
average time afforded in prior impeachments even though this case lacked any prior trial 
record.  The Committee’s decision necessarily limited the number of witnesses that the 
defense believed it could call in the time allotted, and required the defense to truncate its 
trial presentation.  As a result, while the parties had a small amount of time left over from 
their allotted 20 hours, the defense clearly indicated that it had wanted to present more 
witnesses but had to reduce the number of those witnesses in light of the abbreviated 
schedule. 

• The Committee declined the defense’s request for defense funding, including (1) funds 
for litigation costs (such as copying and courier expenses), (2) funds for logistical costs 
(such as for travel to allow defense counsel to meet with potential witnesses), and (3) 
funds for expert witness travel to Washington, D.C. to testify at trial.  By all accounts, the 
House was able to fund its discovery and trial preparation expenses through the budget of 
the House Impeachment Committee, which provided funds for numerous trips to 
Louisiana to interview personally and interrogate relevant witnesses.  This left the 
defense at a severe disadvantage, particularly since defense counsel – who handled this 
matter on a pro bono basis – began representing Judge Porteous only four months before 
trial.   

• At this time, the defense has not been told whether the Senate will allow it to present 
argument concerning central constitutional issues raised in this case, about which the 
defense previously filed dispositive motions.  In a judicial proceeding, such issues would 
be given a separate hearing prior to trial, and certainly would not be relegated to passing 
references during abbreviated closing statements.  Nevertheless, at this point, the defense 
has been assured only a relatively brief time to present the facts and testimony to the 
Senate.  More time should be allotted, as a separate presentation of these important 
constitutional issues would serve to fully inform the Senate’s consideration of and 
deliberations on the Article of Impeachment. 

 The defense does not expect that these considerations should or will affect the 

deliberations of the Senate with regard to the Articles of Impeachment, and does not seek to cast 

blame on any individual.  Nonetheless, because Senate impeachment trials are rare and historical 

events, where all parties look to past precedent for guidance, the defense is obliged to make a 

record of these issues, with the hope that they will not be similarly inflicted upon the accused in 

future impeachment trials. 
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CONCLUSION 

 For all these reasons, the Senate should acquit Judge Porteous on all four Articles of 

Impeachment. 
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